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1.
Introduction

 1.1 
Overview

This Benefits Policy Review is an opportunity to make the Board’s key benefit policies better reflect the law governing workers’ compensation: the significant contributing factor standard for causation, the thin skull rule, and the requirement to consider each case on its merits and justice. Despite decades of jurisprudence confirming these tests, they are largely missing from the Board’s policies. 

The need for the infusion of law into the Board’s policies is more acute now than ever. In the past few years, the Board has slashed benefits without any change in law or policy. Part of the reasons the Board could do this was the fact that the policies do not adequately articulate the requirements of the Workplace Safety and Insurance Act. We are concerned that the Board is moving away from the legal requirements of its enabling statute. From the “challenges” it identified in the Consultation Discussion Paper and the case scenarios it presented to the Review, it looks like the Board is considering policy changes that would violate the established legal threshold for entitlement and the thin skull rule. This is especially troubling given the paucity of empirical evidence to justify such fundamental changes.
In the following submissions, we suggest changes to the policies to clarify them and to align them better with workers’ compensation law. We acknowledge that our suggestions will not address all of the adjudicative challenges the Board faces. Determining whether a worker’s condition is work-related is often difficult and fact specific. Policies can, however, provide the backbone of proper adjudication. Policies also act as an important touchstone so that all parties understand the basic framework for adjudication. 

The policies should give decision makers and parties a sufficient understanding of the basic legal questions that will animate each case. And, the policies should give decision makers sufficient direction and freedom to weigh the merits and justices of each case, and to gather and weigh the relevant evidence. 

We are encouraged by your commitment to preserving underlying concepts governing the four policy areas under review. But preserving these concepts is too modest a goal: these policies derive from statutory requirements to compensate injured workers for accident-related loss of earnings and permanent impairment. Instead, the goal of this review should be polices that articulate the legislative requirements in a way that promotes clarity, accessibility, and fairness.

1.2 
About IAVGO

IAVGO is a community legal aid clinic that specializes in workers’ compensation. We have been helping low-income injured workers for over 37 years. We have six caseworkers, including two with over 25 years’ experience dealing with the Board and its predecessor. 

In addition to our caseworkers, IAVGO has a satellite clinic, Advocates for Injured Workers. AIW is staffed by law students from the University of Toronto, Faculty of Law. During the summer, AIW has 8 full-time caseworkers. In the academic year, AIW is staffed by 25-30 volunteers. These volunteer caseworkers represent two to five injured workers and attend a three-hour shift each week scheduled around their law school classes. The AIW program allows us to regularly represent around 100 low-income injured workers who would likely otherwise go unrepresented. 

Together with AIW, IAVGO represents and advises hundreds of injured workers and their families. We also advise many clients that we do not represent. This advice can range from a 40-minute meeting to opening what we call “merit review” or “self-help” files to provide injured workers with more hands-on help. For these workers, we ghost-write letters to the Board, gather medical information, evaluate cases for merit, and make sure time limits are met. Over the years, we have advised and represented thousands of injured workers. 

Our clients include some of the most vulnerable workers in Ontario. Most of our clients have at least one of the following characteristics, in addition to their work-related injuries:

· Limited ability to read or write 

· Little or no English language skills 

· Low levels of education: usually high-school or below 

· Mental health conditions including depression, post-traumatic stress disorder, or addiction 

· No or limited Canadian immigration or citizenship status 

· Little or no job security both before and after the accident 

· Limited or no vocational skills 

· No income other than social assistance or Ontario Disability Support Program income support benefits 

2.
The Context

The analysis of the four policy areas should begin with careful attention to both the legal and the broader context of this policy review. The legal context is important because it sets both the parameters and the objectives governing any policy changes. The Board’s policies must be consistent with the Act and they must further the objectives of the Workplace Safety and Insurance Act. The broader context is essential to understanding the Board’s motivation and the attack on injured worker benefits. 
2.2
The legal context

2.2.1
The purposes of the Workplace Safety and Insurance Act 

Any proposed policy changes must be analyzed in light of the Board’s enabling statute. Like any other Ontario statute, the Workplace Safety and Insurance Act is considered remedial “and shall be given such fair, large and liberal interpretation as best ensures the attainment of its objects.”

The Board’s policies must be consistent with the Act.
 Indeed, the Board has a legislative obligation to evaluate the consequences of any proposed policy changes to ensure that they are consistent with the purposes of the Act.
 This purpose is to accomplish the following objectives in a “financially responsible and accountable manner”:

1. 
To promote health and safety in workplaces.

2. 
To facilitate the return to work and recovery of workers who sustain personal injury arising out of and in the course of employment or who suffer from an occupational disease.

3. 
To facilitate the re-entry into the labour market of workers and spouses of deceased workers.

4. 
To provide compensation and other benefits to workers and to the survivors of deceased workers.

Where the Board has discretion to make policy choices, it must use that discretion to further the purposes of the Act.
 Although the Board must consider the financial implications of its policy decisions, frugality cannot be the only consideration.

2.2.2
Provisions governing decision-making

The Act includes several provisions to help the Board and the Workplace Safety and Insurance Appeals Tribunal in their decision-making. Those provisions include:

· Benefit of the doubt: Where the weight of the evidence on an issue is approximately equal, it should be resolved in favour of the worker or survivor.
 
· Presumptions for work-relatedness: An accident arising out of employment is presumed to have happened in the course of employment and vice-versa.

· Merits and justice: Each case must be decided on its merits and justice.
 This is “an injunction to approach each case on its own terms, without allowing imported criteria to interfere with a just result.”

The merits and justice provision is the foundation for the investigative or inquisitorial model of workers’ compensation. This model is deliberately different from tort litigation where plaintiffs bear a burden of proof. Instead, the Board must gather the evidence necessary to decide each case. Where the Board fails to do so, it breaches its obligation to decide each case on its merits and justice.
 The Board recognizes this obligation through its “Merits and Justice” policy
 and its “Weighing of Medical Evidence” and “Escalation Protocol for Obtaining Outstanding Medical Information” adjudicative advice documents.
 

2.2.3
The significant contributing factor standard 

Workers’ compensation decision makers use the common law “significant contributing factor” standard to determine causation. This standard recognizes that injuries often have multiple causes: the workplace accident only needs to be one of those causes. A worker’s injury is a significant contributing factor to their condition when it was necessary for it to have happened. But there is entitlement even if the accident isn’t the only cause, or even the main cause of the worker’s condition. In the words of then Vice-Chair Strachan, a significant contributing factor is “a factor of considerable effect or importance or one which added to the worker's pre-existing condition in a material way to establish a causal connection with the ultimate [injury].”
 
The significant contributing factor test dates back at least to the early stages of the Tribunal’s existence and is rooted in the Act. The two leading cases on the significant contributing factor standard are Decision No. 72 and Decision No. 915. In Decision No. 72, a panel chaired by Tribunal Chair Ellis found that the statutory requirement that an injury “arise out of employment” is met when the “evidence show[s] that the worker’s employment made … a significant contribution to the occurrence of the injury.”
  

The significant contributing factor test also applies to other questions of causation in workers’ compensation. The legal foundation for this approach is set out in Decision No. 915, where the Panel looked at the standard of causation necessary to establish that a consequence “resulted from” the work-related injury.
 The Panel concluded that, given the historic trade-off, workers’ compensation legislation should be interpreted so as to provide workers with at least as broad coverage for the disabling effects of injuries as provided under the common law.
 It confirmed that the common law-standard for causation, the significant contributing factor test, applies in workers’ compensation.
 

The provisions of the current Act dealing with causation questions remain essentially the same as that considered in Decisions No. 915 and Decision 72:

· The “arises out of employment” test for whether an accident caused an injury remains the same as it was in Decision No. 72. It is in section 13(1) of the current Act.

· A worker who has a loss of earnings was “as a result of” the injury is entitled to LOE benefits. The “as a result of” standard in section 43(1) of the Act is essentially identical to the “results from” standard considered in Decision No. 915.
· A worker is entitled to a non-economic loss award if the injury “results in” permanent impairment. Again, this language is essentially the same as the “results from” standard considered in Decision No. 915.
The Tribunal continues to use the significant contributing factor standard for cases involving recurrences,
 aggravation basis,
 permanent impairment,
 and work disruptions.
 Indeed, it has used the significant contributing factor standard to decide causation questions in over 10,000 cases.
 

The Tribunal’s approach to causation has been affirmed by the courts. In Dunham v Workmen’s Compensation Board, a fireman’s spouse received survivors’ benefits after he died of a heart attack that occurred while responding to a fire.
 In concluding that the worker’s death arose “out of and in the course of employment”,
 the chief justice of the New Brunswick Court of Appeal reviewed English jurisprudence, which confirms that  
… a physiological injury or change occurring in the course of a man's employment by reason of the work in which he is engaged at or about that moment is an injury by accident arising out of his employment, and this is so even though the injury or change be occasioned partly, or even mainly, by the progress or development of an existing disease if the work he is doing at or about the moment of the occurrence of the physiological injury or change contributes in any material degree to its occurrence. Moreover, this is none the less true though there may be no evidence of any strain or similar cause other than that arising out of the man's ordinary work.

The test of causation adopted by the Court of Appeal allows an injury caused partly or mainly by the progression of an existing non-work-related disease to be compensable if the employment made a material contribution to the injury. 

Although the nomenclature has changed, Courts still essentially apply the same standard in tort law cases.
 Most recently, the Supreme Court of Canada has confirmed that the “but for” test should be used except in unusual circumstances, when a material contribution to risk test applies.
 Again, this test recognizes that there may be a myriad of causal factors, as long as the tortuous conduct was a cause outside of the “de minimis” range.

2.2.4
Applying the significant contributing factor test
The test for causation should be applied pragmatically, without unnecessary rigidity.
 There is no requirement for medical or scientific certainty.
 Circumstantial evidence may be enough to establish causation.
 Common sense plays an important role, especially when the medical evidence is unclear.

This approach again has its roots in tort law jurisprudence. The Supreme Court of Canada requires that decision makers take a “robust and common sense approach” to causation.
 There is no requirement for scientific proof of causation, nor for a firm opinion by medical experts.
 

2.2.5
The thin skull principle

Workers’ compensation decision makers also use the “thin skull” principle. This principle derives from the significant contributing factor test. Put simply, the think skull principle requires that the Board takes its workers as it finds them: a worker is entitled to benefits for the full extent of their injury, even if the injury is unexpectedly severe because they are unusually vulnerable to injury. The injury is still a significant contributing factor. 

The thin skull principle has been described by the Board’s former Vice-President and General Counsel, and accepted by the Tribunal, as “a cornerstone” of the workers’ compensation system.”
 Indeed, this principle is widely-referenced and applied in Tribunal jurisprudence.

The “thin skulled” worker is often contrasted with a worker with a “crumbling skull.” A crumbling skull is where the injury is caused only through the natural development a pre-existing condition. For a worker to be disentitled because of a crumbling skull, the pre-existing condition must be so large a factor in causing the disability that it overwhelms the significance of the accident.
 

The “crumbling skull” concept does not apply when the work-related accident aggravates or accelerates the injury.
 In those situations, the worker has entitlement for the period during which the injury was aggravated or accelerated. This again flows from the significant contributing factor test: if not for the accident, the worker would not have suffered from the same degree of symptoms.

Often absent from these discussions the “strong skulled” worker. This is the worker who has an accident at work but because of exceptional resistance to injury or healing powers, is not injured and thereby saves the workers’ compensation system money. Over the years, the Board and employers have benefitted from countless such workers and the amount of money they have saved the workers’ compensation system.

The thin-skull principle is based in fairness and good policy. Then-Chair Ellis articulated these reasons in Decision No. 915:

1. Workers with pre-existing vulnerabilities would should have the same level of protection they would have had had under tort law. To exclude workers with pre-existing conditions leaves them with “substantially less protection.”
 This “would not be understandable” under either the history of workers’ compensation or the legislation.

2. It is unfair to deny workers’ compensation for pre-existing conditions which did not affect them before they were injured on the job: “injured persons become entitled to compensation because they have been engaged as workers” and were then injured.

2.2.6
Intervening causes

Like pre-existing conditions, intervening factors disentitle workers only when they are so important that they render the compensable injury insignificant.
 This follows logically from the significant contributing factor standard: if the work-related injury is still a contributing factor, there should be entitlement even if an intervening cause has contributing to the worsening of the workers’ condition.

The Supreme Court of Newfoundland has stated that the test of causation in several jurisdictions requires an examination of whether the workplace accident made a material contribution, or if in fact its effect on the injury was negligible compared to other circumstances so as to render the chain of causation broken between the workplace and the worker’s condition.

 2.3
The broader context

 Mr. Peter Tabuns: So if, in fact, it’s found that there are financial problems with the WSIB, the government will ensure that the changes that are needed are not going to be done on the backs of workers. Is that correct?

Ms. Leeanna Pendergast: That’s correct, Mr. Tabuns. Full funding will not be achieved on the backs of injured workers.

There is a crisis at the Board. Not a financial crisis; a crisis of confidence and trust. Despite the Government’s promise to the contrary, the Board has been trying to address its financial problems at the expense of injured workers. 
Although we will make constructive recommendations, we feel obligated to comment on the context of this review. Unfortunately, we, along with many other worker stakeholders, believe that the Board intends to change the policies to justify its already-implemented retrenchments to benefits. 

2.3.1
The Funding Review 

In early 2012, the Board released Professor Harry Arthurs’ comprehensive review of its financial situation. Professor Arthurs recommended that the Board put its financial house in order while fulfilling its statutory obligations to injured workers. He urged the Board to restore its reputation for sound financial management without neglecting “its obligation to respect workers’ rights and dignity.”

Despite Professor Arthurs’ advice, the Board has slashed benefits. Using the language of “right-sizing costs” and “modernization”, the Board has reduced its benefit costs the expense of injured workers. Older workers have been hit the hardest: the Board tells these workers that their injuries should have healed and blames any ongoing symptoms on age-related degeneration. 

In recent reports, the Board boasts about how reductions to loss of earnings and permanent impairment awards are proof of “better return to work and recovery”.
 There is no evidence to support the Board’s spin that benefit cuts reflect better outcomes. In fact, based on the evidence set out below, the only logical conclusion is that the Board has cut benefits by “tightening” its internal practices and policies and, in some cases, flouting the policies and the law. 
2.3.2
A brief recent history: the KPMG report and its fall out

The KPMG Value for Money Audit on the Board’s Adjudication and Claims Administration Program set the stage for “modernization” at the Board.
 KPMG was hired by the Board to conduct a value for money audit of the efficiency and effectiveness of its claims administration and adjudication processes. In its report, KPMG exceeded its mandate by making specific policy recommendations, and even recommendations for statutory reform. Among KPMG’s comments: 
· The current adjudication of permanent impairment (NEL) awards is generous compared to other provinces. The Board should consider adopting its own rating schedule instead of the AMA Guides.
 

· The Work Disruptions policies should be revised because injured workers who are laid off from their jobs - and whose ability to get another job is negatively affected by their workplace disability - have an unfair advantage over workers who are not injured.
 

· The Aggravation Basis and Recurrences policies have led to the expansion of entitlement and benefits beyond what was envisioned, especially for workers with pre-existing age-related conditions. KPMG suggests these policies be revised to prevent this alleged overcompensation. KPMG recommends a time limit for recurrences to re-enter the system.
 

· The Board should consider recommending that the government eliminate the six-year final review of benefits.

· Workers who are claiming to be unemployable should be required to apply for CPP-D.

· The Board should adopt a guideline created by the American College of Occupational and Environmental Medicine (ACOEM), a controversial body that has come under significant criticism in academic journals as a “legitimizing professional association for [American] company doctors [and a] vehicle to advance the agendas of their corporate sponsors.”
 This guideline suggests that injured workers should rarely take time off work to heal.
 
In releasing the KPMG Report, Board management indicated its support for all of KPMG’s recommendations. And, indeed, it has already moved forward with most, if not all, of KPMG’s recommendations. 

The reaction to the KPMG Report in the worker community was swift and overwhelming. Workers were outraged. A few examples of the reaction:

· Large worker protests were held against the Board’s adoption of the KPMG Report in Toronto, Thunder Bay and London. 
· Paper and online petitions against the KPMG report were signed by over a thousand outraged Ontarians. 

· Hundreds of faxes demanding that the Board trash the KPMG Report were sent to David Marshall, WSIB President & CEO.

· A unanimous resolution was passed by over 1500 delegates at the Ontario Federation of Labour convention in December 2011, stating: 

Whereas the recently released KPMG report clearly takes us down the road to a private insurance model, with limited or no rights for the injured workers; and

 Whereas the WSIB is supporting this report and has already implemented many of its proposals; therefore

 Be it resolved that the OFL call on the government of Ontario and the WSIB to throw out the KPMG report and any current policy and practice that follows its philosophy; and

Be it further resolved that the OFL initiate a campaign to end the policies and practices called for in the KPMG report . . . 

· In a press release dated November 16, 2011, the Ontario Network of Injured Worker Groups criticized the Audit for advocating benefit reductions and called on the Board to end its relationship with KPMG.
· In a letter dated November 16, 2011, two of the most experienced private bar workers’ compensation lawyers, Gary Newhouse and Michael Green, called on the Minister of Labour to stop the Board’s policy review based on the Audit.
· In a letter dated October 28, 2011, we called on the Board to publicly reject the Audit.

· The Ontario Legal Clinics Workers’ Compensation Network made comprehensive submissions to the Premier in January 2012 critiquing the KPMG report.

· The CAW Council unanimously a resolution condemning the KPMG report. CAW Local 112 Financial Secretary and Chair of the CAW Council Workers' Compensation Committee Scott McIlmoyle said that these recommendations signal an all-out-attack on Ontario's injured workers. "At a time when Ontario's injured workers need greater support, KPMG is proposing reforms that would effectively end the workers' compensation system as we know it," McIlmoyle said.

· CUPE Ontario’s Report to the Ontario Standing Committee on Government Agencies review of the WSIB detailed KPMG’s comments and the Board’s benefit cuts. 

2.3.3
The Board implements KPMG’s recommendations 

Soon after the report was released, the Board intended to review its policies to implement some of KPMG’s recommendations. It appears the Board did not proceed with these changes in light of stakeholder outrage. 
In particular, we are aware that the Board intended to revise its policies to include:

· A limitation on recurrence entitlement to deteriorations that happen within two years of the injury  

· A limitation on entitlement for work disruptions, unless the work disruption happened within two years of the workers’ return to work or the worker had a permanent impairment

· Restrictions limiting compensation for permanent work disruptions except in exceptional circumstances

· An expansion of the Aggravation Basis policy to limit entitlement for workers with pre-existing conditions 

· A statement that in most cases, it is unlikely that the progression of the “natural aging process” is either altered or accelerated by a single injury/illness, unless it is very severe (i.e., a fall from a height as opposed to a lifting strain or repetitive movement)

· A direction to decision makers to begin their analysis of recurrence cases by asking whether there has been a new intervening cause that would disentitle the worker
Many of these same suggestions, in somewhat more veiled language (of “clarity”, “consistency” and a dislike of “complexity”), appear in the Board’s comments reflected in the Consultation Discussion Paper and the case scenarios. The Board opines that there are insufficient “parameters” in light of “time lapses” and the “natural progression of … age-related changes.”

2.3.4
The Board is cutting benefits

Since 2010, workers and worker advocates have seen the Board cut benefits. We have a significant amount of evidence – statistical, experience-based, internal Board documents – showing these cuts. A few examples:

· The numbers : 

· Permanent impairment awards were down 31.3% in the first six months of 2011 compared to the same period in 2010.
 
· Denials of initial entitlement claims from 2009 to 2010 increased from 7.9% to 11.3% – an increase of almost 50%.

· A reduction in the amount of LOE benefits for workers who are locked in. In 2011, workers who continued to receive loss of earnings benefits at the six year post-injury lock-in received an average of $15,106 annually in 2011 as opposed to $21,144 in 2009.
 This is a 28.6% reduction in benefits for the workers with long-term disabilities. 

· The percentage of workers receiving full LOE benefits as a total percentage of workers on LOE benefits was cut from 71.9% in 2010 to 58% in 2012.

· The average time for a work transition plan in 2011 was reduced to five months, reduced down from nineteen months in 2009.

· Loss of earnings benefits have decreased by 9.3% reflecting 5619 or 11.2% fewer non-locked-in claims as at June 30, 2012 compared to the same period ending in 2011.
 In its report to stakeholders, the Board commented that this decrease “is a lagging indicator of improved performance as reductions in volumes of non-locked-in claims are muted by the fact that more than 40% of the payments in the loss of earnings category relate to locked-in claims, over which we have little influence.”
 
· In its 2012-2016 Strategic Plan: Measuring Results, the Board highlights its efforts to “right-size costs” by getting workers off of benefits earlier.

· The Board has changed how it adjudicates asymptomatic pre-existing conditions. In the past few years, the Board has regularly denied ongoing entitlement where workers have not recovered from a strain or musculoskeletal injury within the “expected” recovery time and test results show the presence of any pre-existing degenerative findings. 
· To support this new approach, the Board created an adjudicative advice document titled “Determining a Permanent Impairment when there is a Pre-existing Factor: Permanent Impairments for Work-Related Injuries”. This document says that regardless of whether the worker has a pre-existing condition or a pre-existing disability, in assessing entitlement to a permanent impairment award, the case manager should “determine which diagnoses and symptoms are related to the work injury and which ones are non-occupational.” In our experience, this type of guidance is leading more case managers to deny permanent impairments awards to injured workers because they find that any ongoing injury relates to age-related degenerative changes.
· An example. One of IAVGO’s clients suffered a back injury in his job as a roofer. His doctors linked his ongoing symptoms to the workplace accident, and an occupational specialist physician said that his work related disc injury had not recovered. Nonetheless, the Board terminated benefits because he “should have” recovered. When the worker went into the Board offices to try to understand its decision, the Board manager recorded their conversation as follows: “I explained to the worker that DDD is a non-work related condition and that pain is a symptom and not a diagnosis. I further explained that pain, in and of itself, persisting after an injury is not sufficient to award benefits." He also said that "I explained to the worker that a PI is based solely on the objective physical findings." And, "I explained to the worker that a muscle strain should resolve within a couple of weeks, unless there is an underlying non-compensable condition, in which case it needs to be determined if a compensable injury even occurred." 
· In 2011, the WSIB retained Deloitte & Touche LLP to identify how to “reduce its claims burden whilst complying with legislated benefits requirements to injured workers”.
 In its agreement with Deloitte, the Board provided the following as “background”:

WSIB’s largest area of risk lies with its ability to reduce its claim burden whilst complying with legislated benefits requirements to injured workers. The current $12 billion funding deficit is connected to 71% of its claims burden being legislatively locked in. Whilst these claims cannot be touched, the risk associated with new claims coming into the system, and those which are reaching the legislated lock-in duration, must be mitigated.

In other words, the Board is looking for every way to limit benefits to workers whose benefits are not locked-in. Stakeholders only learned of this review when the Board was required to disclose documents to the Standing Committee of Government Agencies in the summer and fall of 2012. 

· The Board hired consultants in 2012 to conduct a review of its non-economic loss system and devise recommendations for a different way to rate these awards (despite the legal requirement that the Board use the AMA Guides 3rd ed).
 The report recommends that the Board stop compensating for fibromyalgia because rating such impairments “reinforces dysfunctional behaviour”.
 And, it said that the Board should not include any permanent impairment assessment for “degenerative processes associated with aging and genetics.”

· It appears the Board has followed the consultants’ advice and, without any change in policy, decided to start apportioning permanent impairment benefits to workers with pre-existing conditions, even where those conditions were asymptomatic. Whenever workers’ diagnostic tests show degenerative changes, the Board’s Permanent Impairment Branch has been directed to apportion benefits, without regard to whether the worker had any symptoms.
 This cut to benefits is discussed in greater detail below in our recommendations regarding the permanent impairment policies. It violates the plain language of OPM Document No. 18-05-05.

· The Board has adopted a new approach to cases involving employability and psychological injury. The cases we have seen demonstrate a pattern of changed decision making, in some cases rising to the level of bad faith. A few specific examples:

· The Board’s new specialist psychotraumatic disability and chronic pain disability team is using a test that reflects neither the policy nor the Board’s long established analysis. For example, in one of IAVGO’s cases, a client with a very significant organic injury (43% NEL) asked for psychotraumatic entitlement. The case manager denied the request stating: 
Psychological reports indicate the workplace injury was a partial contributor to his depression. Co-existing contributors include lay-offs, loss of accommodated work, conflict with WSIB, difficulties with LMR/WT and feelings of mistreatment from his employers. These are conditions not related to the workplace injury. … He is lacking in English skills and there are reports of social isolation which pre-existing his injury. … Based on my review, there is no clear and convincing evidence that the workplace injury significantly contributed to the extended disablement. 

The Board’s analysis in the case is at odds with the policy, which states that entitlement is awarded for the socio-economic consequences of injury.
 The idea that the loss of accommodated work and conflict with Board are not socio-economic consequences of injury is preposterous.
· In or around 2010, the Board began revisiting employability decisions in claims where benefits had not already been locked-in. This included a number of cases where the Board told workers that they would receive full loss of earnings benefits until age 65. Although it is not possible to ascertain how many such decisions the WSIB reversed, the statistics show a trend in the level of LOE benefits workers are getting at the 72-month lock-in. For example, from 2009 to 2010, there was a 27.6% reduction in the number of workers locked in at full LOE benefits.

The Fair Practices Commission received a number of complaints from workers whose employability had been reassessed by the Board. Its 2010 Annual Report provides the following background:

The complaints came from workers who had been on full benefits for many years because the WSIB found them to be competitively unemployable due to their work injuries. The WSIB had earlier advised many of them, often in writing, that their benefits would be locked in at 100 per cent and that benefits would continue at that rate to age 65. The workers contacted the Commission after the WSIB told them, just before the 72 month lock-in, that their benefits were under review and in some cases would be reduced. The workers thought this was unfair.

These reversals continue. We see workers almost every week who come to us for help because the Board has reneged on its commitment to pay them full benefits until age 65.
· The Board appears to be applying a different test for employability which does not ask whether the workplace accident is a significant cause of the worker’s inability to work. Instead, it asks only whether the workplace injury prevents the worker from working. The worker’s other characteristics, like age, literacy, education and so on, are ignored. 

For example, in one of IAVGO’s cases, a worker was deemed unemployable in 2008 and told he would receive full LOE to age 65. The case manager determined that the worker had been able to work in heavy labour until his back injury, despite barriers limiting his employability. Then, in 2011 the same manager reviewed and reversed her 2008 decision, stating that she was reconsidering “from a strictly compensable 15% NEL point of view”. 
· We have recently obtained a copy of a internal Board document entitled “Appeals Services Division Support Documents – Determining Employability: Factors to consider when addressing a worker’s level of employability for the purposes of paying loss of earnings (LOE) benefits” (September 2010). The document appears to be an internal guideline given to Appeals Resolution Officers to guide them in determining whether a worker is employable. A copy of the document is attached. It represents a new analysis of employability with a clear message that AROs are to take a more restrictive approach to cases where workers are claiming to be unable to work. 
· The Board is in the midst of “modernizing” its appeals system. Its proposed modernization includes limiting in-person hearings, strictly enforcing time limits against injured workers, and advising Appeals Resolution Officers to freely review and reverse unappealed decisions in any claim. At the same time the number of appeals increased by 22.5% in 2012.
 

2.3.5 
What are the implications for this Review?
In light of the above context, we believe that the Board wants to change its policies to “catch up” with its adjudication and justify its new restrictive approach to entitlement under the four policy areas. The fictional case scenarios the WSIB provided laid plain its agenda. All of the challenges identified in the case scenarios suggest that these policies have led to overcompensation or improper compensation. The Board wants to amend these policies to restrict entitlement. None of this is a surprise to worker representatives: the Board has already changed its adjudication of recurrence, aggravation basis, non-economic loss and work disruption cases to curtail entitlement. 

The Board wants to restrict entitlement for workers who were vulnerable to injury, especially for those who have degenerative changes which are the normal consequence of aging. It does not think that employers should pay for the full costs injury imposes upon workers and their families. The proposed changes disregard the law governing workers’ compensation: the significant contributing factor standard for causation and the thin-skull rule. And they propose such radical changes without producing any meaningful empirical evidence.
We urge you to resist such changes. This Review should not be about reducing the unfunded liability – we were pleased to see you mention this in the Consultation Discussion Paper. The Board should both be cautioned against using policy renewal as a tool to cut benefits and reminded of its obligations to injured workers when setting policy.
That said, the policies can be improved, and we provide detailed suggestions on how to do so below.
3.
General comments 
Before getting into the specifics of the various policies, three general points should be considered. They are:

1. This Review should not be about “modern medical adjudicative approaches.”

2. The Board’s concerns about causation issues suggest its decision makers are asking the wrong questions.

3. The policies shouldn’t be changed just because workers are aging.

4. The policies can’t be expected to solve the Board’s adjudicative challenges.

3.1
This review should not be about “modern medical adjudicative approaches”.

We disagree with the suggestion that the policies should reflect “modern medical adjudicative approaches,” whatever that means. The policies elicit the principles that should be applied. The question of how those policies are applied is a question of the Board’s adjudicative practices and not within the scope of this review. 

Advances in medicine may make it easier for the Board to apply the principles set out in policy. But this does not require a policy change. The policies articulate the principles decision makers must apply to decide cases. Those principles do not change because of advances in medical science. If, for example, it is now easier to determine whether a workplace accident is a significant contributing factor, it will also be easier for the Board to adjudicate cases. But there is no need to change the principles on which those cases are adjudicated.

The concern is that “modern medical adjudicative approaches” is a euphemism for cookie-cutter decision making. We have seen the Board take such approaches by rigidly applying usual healing time guidelines to tell workers they have recovered, even in the face of contrary medical evidence. Now the Board wants to introduce a time limit on recurrence claims re-entering the system or entitlement for work disruptions. Such measures may be convenient for the Board, but they have no place in a system where each worker is entitled to have their case decided on its merits and justice.  
In any event, this policy consultation is not the place to resolve questions about whether advances in medical science have made it easier to distinguish between work-related and non-work related factors. The Board has provided no empirical evidence to support claims that it can now definitively distinguish between compensable and non-compensable factors. 

The Consultation Secretariat decided against having a technical consultation. It should not now turn around and engage in debate about advances in medical science. Many stakeholders, especially on the worker side, are disadvantaged in this debate by a lack of resources. 

We suggest instead that the review focus on the other objectives identified in the Consultation Discussion Paper. 
3.2
Asking the wrong question: decision makers don’t have to sort out the work-related and non-work related parts of an injury.

Our recent experience, the “WSIB Adjudication Issues” sections of the Consultation Discussion Paper, and the case scenarios suggest that Board decision makers are taking the wrong approach when adjudicating cases. The case examples and the Consultation Discussion Paper reference time and again the challenges of distinguishing between work-related and non-work related factors. The case examples reveal the Board’s pre-occupation with the notion that it is compensating injured workers for an injury that may be partly or even primarily caused by degenerative conditions. 

This is not the right approach. The question is whether the work-related factors significantly contribute to the worker’s condition. If so, there is entitlement. There is no need to parse out the precise relative contribution of compensable and non-compensable factors.

This distinction matters. How you frame the question influences the resulting answer. Focusing on the relative contribution of non-compensable factors may result in insufficient attention to the role of the compensable factors. 
We consistently see this problem in the Board’s decision making. Decision makers myopically focus on degenerative conditions and fail to consider the role of the work-related injury. They too often deny claims without any analysis of whether the work-related injuries contribute to the worker’s condition.

The significant contributing factor standard will sometimes result in entitlement for workers whose degenerative conditions contribute to their disabilities. That should not worry anybody. We should not lose sight of the following five points:

1. Before the injury, the worker was able to work and, if they had any symptoms at all, these symptoms were minor compared to the resulting disability. There is no injustice in compensating such workers.

2. The work-related injury must be a significant contributing factor for there to be entitlement. This means that the disability or wage loss would not have happened but for the work-related injury. This is high threshold.

3. The closely related thin skull principle requires that injured workers be entitled to compensation for work-related injuries even if they had pre-existing vulnerabilities. These workers went to work healthy and went home injured. 

4. These are the same standards as applied by courts in common law. There is no basis for providing an injured worker less protection than a plaintiff in a product liability case. To do so would undermine the historic compromise.

5. The significant contributing factor standard is firmly established in jurisprudence at the Tribunal and tightly woven into the Act. The Consultation Discussion Paper told us that the underlying principles of these are not up for grabs in this review. Nor could they be: the Board cannot abandon these principles without legislative change. 

The real challenge with degenerative conditions is making sure that Board decision makers focus on the right question: the question of whether the work-related injury significantly contributes to the worker’s condition or loss of earnings. This question should be set out in each of the policies under review. We offer more specific suggestion as to how to do so below.

3.3
The policies needn’t be changed just because workers are   aging.

The policies under review shouldn’t be changed just because workers are aging and more likely to have degenerative conditions. The same general principles apply: Is the injury a significant contributing factor to the workers condition? Does a degenerative condition render the work-related injury insignificant?

Nor is this a new challenge for decision makers in the workers’ compensation system: decision makers have been grappling with the relevance of age-related conditions for decades. For example, searching the terms “degenerative disc disease” in cases up to 2005 on the CanLii database of the Tribunal’s decisions reveals 5182 cases.

As the workforce ages, the Board may have to apply these principles more often. This has implications for its adjudication practices. It may want to make sure that its adjudicators and medical consultants are well-trained in both the relevant principles and scientific evidence around degenerative conditions. But there is no need for a policy change.

3.4
Policy changes won’t address all of the Board’s adjudicative problems.

We must remain realistic about what problems improved policies can solve. Policies should facilitate good adjudication. But they are not a panacea. Many of the Board’s adjudication issues cannot be solved through policy changes. 

The risk of trying to solve all of the Board’s adjudication problems through policy changes is that you make policies too specific to deal with the broad range of cases the Board must deal with. This seems to be what the Board wants when it recommends cookie-cutter solutions like a time limit for recurrences. But these policies must be applied to workers with a wide variety of disabilities and in vastly different circumstances. Some conditions may be more likely to recur even after long periods of relative stasis. Such workers shouldn’t be disentitled from benefits because it makes adjudication easier or cheaper for the Board. (This issue will be dealt with in more detail in the below section on recurrences.)

Some of the challenges the Board identifies, especially dealing with causation questions, are inherent in the workers’ compensation system. Decision makers must devote much of their time sorting out whether the work-related cause is a significant contributing factor to the workers’ compensation system. This is nothing new – it has always been a challenge in workers’ compensation.
 

While we recognize the challenges Board decision makers face, we also note that they have many legal and adjudicative resources at their disposal. The legal resources include: the presumptions about arising out of and in the course of, the benefits of the doubt, the merits and justice provisions, and a significant contributing factor standard that should be applied robustly and pragmatically. Board decisions makers also have access to medical consultants, secondary sources, adjudicative advice documents, and a vast body of jurisprudence from the Tribunal. Using these resources more effectively would be better than adopting a simplistic approach to determining the future of the thousands of injured workers who should be able to rely on the Board’s support.  

There are plenty of steps the Board could take to improve its adjudication, including cases where there is evidence of a degenerative condition. Those initiatives could include:

· Educating its decision makers about the general principles of workers’ compensation law. We suspect that very few of these decision makers know these principles. In our experience, Board decision makers never apply these principles.

· Paying attention to Tribunal jurisprudence. In our experience, the Board and its decision makers in particular pay little heed to the Tribunal’s approach to issues. This is unfortunate: the Tribunal has a wealth of jurisprudence that could the Board deal with issues that are difficult to adjudicate. 

· Engaging stakeholders to help solve difficult adjudicative issues. At one time the Board did this through a “Best Practices Working Group” that generated many of the Adjudication Support Documents now on its website. These previously including documents on Aggravation Basis and Recurrence claims, which have recently been removed from the Board’s website.
 
· Establish and fund an independent panel to research and evaluate the best-quality literature on work-relatedness of various conditions.  
· Train decision makers to evaluate medical evidence: Board decision makers often just pick whichever evidence supports their decision and ignore the rest. That’s not how cases should be adjudicated. Decision makers should use the approach set out in the Best Approaches document “Weighing of Medical Evidence.”

4.
Improving the Policies
There is room for improvement in each of the four policy areas in this review. They can better articulate the relevant legal principles, reduce clutter, and address some adjudicative difficulties.
During our presentation, we provided the Chair with suggested revisions to the Permanent Impairment, Recurrence, and Aggravation Basis policies. We explain these suggestions below and add our comments on the issues raised about the work disruption policies. We also respond to the changes the Board seems to want.
  4.1
The Aggravation Basis policy


4.1.1.
Changes to make
We suggest the following changes to the Aggravation Basis policy.
· Add a statement of principle: There should be a clear statement of principle to guide decision making on aggravations. That statement should mention:
· The purpose of the Aggravation Basis policy is specific and narrow: to limit entitlement where workers suffer a relatively minor accident that aggravates or accelerates a symptomatic pre-existing impairment. The policy allows the Board to limit entitlement to the period of work-related worsening of a pre-existing impairment. 

· One goal of the policy is to ensure that workers are restored to the same position they would have been had the accident not occurred, not a better position. The Aggravation Basis policy should state that it only applies to limit entitlement in narrow circumstances because it would otherwise conflict with the thin skull rule. 
According to the thin skull rule, workers are compensated for the full extent of their injury even if they are more vulnerable to injury than an average worker, or if the injury is worse than it might have been for a less vulnerable worker. However, if a worker has a pre-existing symptomatic and disabling injury affecting the same body part, and the accident itself is not significant, the Board decided it is appropriate to limit entitlement by the Aggravation Basis policy. 
In part, this limitation reflects the fact that where a worker was already functionally impaired before the workplace accident, entitlement without limitation might compensate for more than the full extent of the injury. 
· Improve the guidelines on pre-existing impairment versus pre-existing condition: The Aggravation Basis policy is necessarily narrow in scope, but it is sometimes applied too broadly by Board decision makers. The policy should provide more guidance to decision makers to ensure that it is not applied in cases where the worker did not have a symptomatic pre-existing impairment. The policy should include:

· A definition of “pre-existing condition”. A pre-existing condition (as opposed to a pre-existing impairment) exists where a worker has an underlying or asymptomatic condition that did not require regular medical treatment or disrupt employment before the workplace accident.

· A statement that the policy does not apply where workers have only a pre-existing condition as opposed to a pre-existing impairment.

· Clarify the meaning of “minor accident”: The policy’s discussion of a “minor accident” is cursory and difficult to apply. The policy should therefore include a more fulsome discussion of why only a “minor” accident can result in limited aggravation basis entitlement. The benchmark of a “minor accident” helps the Board determine what role the work accident played in the worker’s disability where there is a pre-existing symptomatic impairment. If the accident would be expected to cause impairment regardless of the pre-existing impairment, it is likely the accident played a significant role on in causing the injury or illness.

· Give more specific guidance about how to determine the worker’s pre-accident condition, post-accident condition and the role of the work-related accident: The policy should provide more guidance to decision makers about how to determine when the worker has reached the pre-accident state. The current policy states that decision makers are “responsible for limiting entitlement in claims allowed on an aggravation basis”. It suggests that the worker’s clinical status may be monitored, but more specific guidance would help. We suggest adding: 
In determining whether the worker has returned to the pre-accident state, the decision maker should consider if the worker’s condition and functional limitations have worsened significantly since the workplace accident, and the likely cause of the worsening. The decision maker should also seek information such as
· evidence from the worker, co-workers, family members, etc. about the worker’s functional limitations before and/or after the accident

· evidence from the worker’s health care provider(s) about the worker’s functional limitations before and/or after the accident
· medical opinion evidence about the expected progression of the worker’s pre-accident impairment and the likely role of the workplace accident in affecting or advancing the underlying pathology of the pre-accident impairment
Note:
Board decision makers have identified that it can be difficult to obtain measurable medical histories about a worker’s pre-accident state. To address this issue, the Policy could specify that the Board can obtain medical opinion evidence about the relative contributions of the pre-existing impairment and work-injury, if needed. But, if there is no measurable medical information about a worker’s pre-accident state, it is unlikely that the claim should have been adjudicated under the Aggravation Basis policy in the first instance: if the worker did not have medical treatment for the pre-existing injury, it is likely there was no “pre-existing impairment”.
· State that that apportionment is inappropriate: The policy should clarify that where the decision maker cannot determine the relative contribution of the work-related and non-work-related disabilities, but it appears more likely than not that the work-related injury is still playing some significant part in the worker’s disability, the correct approach is to grant entitlement without apportionment. (The inappropriateness of apportionment will be discussed in more detail in the section on the Permanent Impairment policies.
· Remove most of the “New accident vs. recurrence” section: This section of the policy is confusing. There are few, if any, cases when the Board would compensate a worker for an aggravation of a work-related pre-accident impairment under the aggravation basis policy. Those cases are recurrences and should be adjudicated under the Recurrences policy.
· Strike the “once only repair” provision. The policy includes a statement that some claims will be denied where a work-related injury aggravates a pre-existing impairment that tends to reoccur, e.g. strangulated hernia or recurrent shoulder dislocation (The “once only repair” section). The policy states workers may only be compensated for one such repair, even if they suffer multiple work-related accidents. This is inconsistent with the fact that workers are entitled by statute to compensation for the consequences of work-related accidents. It also appears to be inconsistent with the rest of the policy. It should be struck.
4.1.2
Changes that should be rejected

You should reject the following changes to the Aggravation Basis policy:

· The policy cannot be expanded to further restrict entitlement to workers: Board decision makers suggest that the Aggravation Basis policy is too narrow. They point to limitations including that the pre-existing impairment must be significant and symptomatic (usually within the last two years); the accident must be minor; and the pre-existing impairment must be to the same body part/system. 
The Aggravation Basis policy should not be broadened. As set out above, it is narrow because otherwise it would encroach on the thin skull rule. It would be contrary to the thin skull principle to restrict entitlement to workers with asymptomatic or minor pre-existing conditions (not requiring health care treatment and loss of work) or where the accident itself would be expected to cause the injury. 
· Cookie-cutter guidelines about when injuries should resolve should not be used: Board decision makers said that the policy did not provide enough guidance to assess when the worker has reached the pre-accident state. As detailed above, we recommend changes to direct decision makers to gather the medical information required to make this decision. It would not be helpful to include any cookie-cutter guidelines about how to adjudicate the substance of any specific types of claims. For example, the policy should not include guidelines on how certain types of pre-existing impairments (arthritis, DDD, for example) are “expected” to progress. Every case must be adjudicated on its own merits and justice. The role of the policy is to guide decision makers to make decisions based on the evidence, facts and merits of each individual claim. 

· Most of the current guidelines about whether there is a “pre-existing impairment” are objective and easy to apply: The current definition and guidelines to determine whether a worker has a “pre-accident impairment” are appropriately set out in the policy. We have made some suggestions above to clarify the distinction between pre-existing condition and pre-existing impairment. There is no urgent need to amend the other provisions on what constitutes a pre-existing impairment. The policy includes straightforward, objective criteria about when there is a pre-existing impairment, namely:

· The condition must have produced periods of impairment/illness requiring health care;

· The condition must have caused a disruption in employment; and
· The health care and disruption in employment will generally be expected to have occurred in the 1-2 years pre-accident, thought this is flexible.

· Concerns about deterioration of asymptomatic pre-existing conditions are outside the scope of the Aggravation Basis policy: Many of the concerns identified by the Board (what to do if a worker’s pre-existing asymptomatic arthritis worsens post-injury, for example) raise an issue outside of the Aggravation Basis policy: when a new intervening event can limit entitlement. Although beyond the scope of the policy in question, we recommend:

· The Board should revising or clarifying its other policies (e.g. OPM Document No. 15-06-08) to address how it adjudicates a new intervening event. Its policies should state (based on long-standing Tribunal case law) that a post-accident change only limits entitlement if the non-compensable factor overwhelms the compensable factors, making the compensable factors insignificant to the worker’s ongoing injury or illness. 
To disentitle a worker, an intervening event must break the chain of causation. For example, in Decision No. 1106/87, the worker’s pre-existing disease progressed after the injury and led to the amputation of his foot. The Panel found based on the medical evidence that his foot would have been amputated regardless of the work injury, so it was appropriate to limit entitlement. 

· In our recent experience, Board decision makers are frequently cutting benefits to workers based on the alleged deterioration of asymptomatic pre-existing conditions such as degenerative disc disease. These decisions are often made without regard to medical information showing that the pre-existing condition was the overwhelming cause of the ongoing disability. 
· A revised policy addressing new intervening events would help. In addition to outlining the principle outlined above, that policy should require that if there is a question of a deteriorating pre-existing condition, decision makers will obtain medical information addressing the relative contributions of the work-related and non-work-related factors to the worker’s ongoing injury or illness. 

· Allegations that the Aggravation Basis policy is “expanding” entitlement are unfounded. Consultants retained by the WSIB suggested that the Aggravation Basis Policy has been used to expand entitlement beyond what was envisioned by the policy and statute. KPMG stated:

Aggravation Basis Policy (11-01-15) This is a companion document to the SIEF policy and was intended to limit entitlement to only the portion of impairment that is work-related. Contrary to this intent, application of this policy has extended beyond the acute period of work-related disability. This has provided for entitlement to benefits for relatively minor work-related injuries which are considered to have aggravated a pre-existing condition. This problem arises especially in cases where the pre-existing condition is age-related (e.g. degenerative disc disease in the low back). In those cases, it is very difficult to separate out the work-related impairment from the permanent age-related impairment because the pre-existing condition continues to deteriorate with age. This results in WSIB payments continuing beyond what was envisioned by the policy. The policy should be revised.
 

This analysis leaves much to be desired. First, it is not clear that KPMG understood the distinction between an asymptomatic pre-existing condition and a pre-existing impairment. And, KPMG misses the fact that if work-related and non-work-related causes of an ongoing injury are indivisible or difficult to separate, the law states that full entitlement is warranted. The law is clear on this issue and it prevents overcompensation. The goal is to ensure that workers receive compensation where their injury or illness is related in significant part to the workplace accident. 

· The Aggravation Basis policy and SIEF policies are not interdependent. The Aggravation Basis policy is independent from the Second Injury and Enhancement (SIEF) policy. The only interaction between the two policies is that claims allowed on an aggravation basis receive immediate SIEF cost relief. The SIEF policy could be significantly revised or eliminated without it affecting the basic principles underlying the Aggravation Basis Policy. 
Case example

Ms. R. 

Ms. R., age 60, hyper extended her left thumb in her job as a personal support worker in February 2009. Her thumb was bent backwards as she tried to prevent a patient from falling. After she returned to work using solely her right hand for her job duties, her other thumb began to hurt. 

The initial diagnosis was strain/tendonitis left thumb and repetitive strain/ tendonitis right thumb. X-rays in 2009 showed osteoarthritis in the left thumb, and the right thumb was normal. Later tests showed right thumb arthritis. 

The Board allowed entitlement for the bilateral thumb injury. The case manager sought a medical opinion from its medical consultant. In a memo dated June 29, 2009, the medical consultant stated that the February 2009 accident did not cause the arthritis, but “it would have made it symptomatic or at least more symptomatic.” He noted the pre-accident condition (for the purposes of SIEF) to be major. And, he noted her repetitive gripping (patient transfers, etc) could have resulted in right thumb overuse injury when the left thumb was injured. 

The Board paid for two surgeries Ms. R needed on her thumbs, a right thumb joint replacement in 2010 and a left thumb arthroplasty in 2011. It sought a medical opinion from its medical consultant before authorizing surgery in 2010. The medical consultant and case manager both stated a permanent impairment would be likely post-surgery. Ms. R required ongoing Board-sponsored rehabilitation/ pain management therapy into 2012.

Following a failed return to work and having developed a serious psychological injury secondary to pain and unemployment, Ms. R’s loss of earnings benefits were terminated in 2011. She pursued appealed, seeking ongoing loss of earnings and entitlement for her mental health condition. Advocates for Injured Workers (AIW) student legal clinic, a satellite clinic of IAVGO, represents her. . 
AIW was in the midst of preparing its reply submissions to the Appeals Resolution Officer when it received a call on September 28, 2012 from the case manager advising that entitlement was being revoked in Ms. R’s claim. The case manager wrote a letter dated September 28, 2012 stating that “the medical information on file does not support that the worker’s PI is resultant from her work-related injury.” He determined that the surgeries had been compensated in error and that there was no evidence that the osteoarthritis in either thumb was caused by the work injury. The Board would only acknowledge that Ms. R had a temporary hyperextension strain injury, which resolved within a few months of February 2009. 
The Board created a non-recoverable overpayment and refunded all employer costs to the employer. 

We are waiting for an update to Ms. R’s file to determine whether the Board got a new medical opinion before reversing the previous decision and medical opinion. The case manager’s letter does not reference any such new evidence. 

Our concerns 

The Board had already decided work made a significant contribution to Ms. R’s ongoing injury.

The Board’s reversal of entitlement appears to have been based not on any change in fact or medical science, but rather on the Board’s new position that aggravation of osteoarthritis will no longer be considered work-related.

At very least, such a reversal should only be made if medical evidence supports it. In fact, medical evidence supported compensating Ms. R. 

The Board might frame this as a case of “overcompensation” because in its view her ongoing arthritis could not relate to the work injury and duties. But, that would ignore the medical evidence, including the opinion of the Board’s medical consultant. 

 4.2
The Recurrences policy
4.2.1
Changes to make
There is room for improvement in the Recurrences policy (OPM Document No. 15-03-01). We suggest the following changes:
· Add a statement of principle: A statement of principle should be added to the recurrences policy. The principle should state that the purpose of the policy is to determine whether a worker’s compensable condition is a significant contributing factor to their worsened condition. If the answer to this question is yes, the worker has suffered a recurrence. Otherwise, it is a new injury which may or may not be compensable.

With few exceptions, the Tribunal uses the significant contributing factor test for recurrences, not the “substantial recovery” test mentioned in the Consultation Discussion Paper.
 A few Vice-Chairs have used the “substantial recovery” test, but this is not the usual approach at the Tribunal and it is rarely applied. 
Nor is the concept of “substantial recovery” useful. At best, it is just a reformulation of the significant contributing factor test.
 If so, introducing a new test is confusing. If the substantial recovery test means something other than that, there is no justification for applying a different standard of causation for recurrence cases. It is better to be consistent and use the standard test for causation.
· Link the principle and criteria: The policy should also state that the purpose of the compatibility and continuity criteria is to answer the main question: is the compensable injury a significant contributing factor to the workers’ worsened condition? This will help decision makers focus on the real question and apply the criteria correctly. 

· Explain how to apply the principle: The policy should require decision makers to apply a “robust and pragmatic” approach, one that includes common sense and doesn’t require scientific or medical certainty. As mentioned above, this is the approach the Tribunal uses and it is informed by Supreme Court of Canada tort law. 
· Clarify the relationship between compatibility and continuity: The policy should be clearer about the relationship between compatibility and continuity. There are too many cases where Board decision makers have denied recurrence claims because there isn’t enough evidence of continuity, without any analysis of the strength of the compatibility evidence. To this end, the policy should state that: 

· when there is strong evidence of compatibility, proof of continuity may not be necessary; and 

· the shorter the period between the injury and the potential recurrence, the less need for evidence of continuity. 

· Put more emphasis non-medical evidence of continuity: Board decision makers often deny recurrence claims where there is weak evidence of “medical continuity”, such as ongoing treatment. These decision makers give little weight to other evidence of continuity even though such considerations are mentioned in the policy and help confirm whether the worker has suffered a recurrence. The policy includes non-medical indicators of continuity, like whether the worker
· complained to supervisors, co-workers, or health care practitioners on an ongoing basis since the original injury

· demonstrated ongoing symptoms since the original injury

· required work restrictions or job modifications

· had ongoing treatment for the original condition, or

· experienced a lifestyle change since the original accident (e.g., has the worker become unable to participate in household duties, or social or recreational activities?).

But these indicators are often ignored by decision makers.
We see this problem in the fictional case scenario the Board provided for recurrences. The scenario mentions that there was no “medical continuity”, but says little about the other indicators of compatibility.
 Did the worker complain about his injuries to supervisors, co-workers or family members? Did the worker change his lifestyle after the original injury? Did the case manager take steps to gather this information? These facts go unmentioned in the case scenario. It is as if senior management in Board operations considers them irrelevant. 
· Explain the approach to non-compensable factors: The recurrences policy should emphasize that evidence of non-compensable factors, like degenerative conditions, does not automatically rule out recurrence entitlement. To the contrary, a worker should only be disentitled where the degenerative conditions overwhelm the compensable factors, making them causally insignificant.  

This amendment is necessary because the Board has recently adopted a practice where its decision makers routinely deny recurrence claims when there is even a hint of a degenerative condition. In these cases, Board decision makers often don’t even look at compatibility and continuity.  

We suspect the Board wants to formalize this approach and include some language restricting entitlement where the worker has a degenerative condition. But such language is unnecessary to ensure workers aren’t overcompensated. The main factors for determining between work-related and non-work related conditions for recurrences are already set out in the recurrence policy, through the compatibility and continuity analysis. If the medical evidence shows that an age-related degenerative condition – or any other non-compensable cause – renders the compensable injury causally irrelevant, there is no entitlement for a recurrence. Similarly, if the compatibility evidence is weak, a lack of evidence of continuity may suggest a non-work related cause.

· Replace the insignificant accident vs. significant accident distinction with a section on distinguishing between recurrences and new injuries: There is no reason to abandon the significant contributing factor test when deciding whether a worker has suffered a recurrence or a new injury. If the original injury significantly contributes to the worker’s worsened condition, they have suffered a recurrence. If not, there is a new injury.  

In rare cases, both the original accident and the new accident may be significant contributing factors to the workers’ condition. In these situations, the worker should have the option as to whether to claim the injury as a recurrence or as a new injury.

The “significant accident vs. insignificant accident” distinction now in the policy doesn’t make sense. It requires the decision maker to judge the significance of the accident, focusing on the nature of the accident rather than its effects on the worker. 

Sometimes, though, the nature of the accident doesn’t tell us much about its effects on the worker. Workers are sometimes seriously injured by what would appear to be routine activities like bending or twisting. On the other hand, workers sometimes walk away unharmed from what one would consider a significant accident, like a fall from distance. 

There is nothing in the Act or the general principles of workers’ compensation law which turn on the significance of the accident in determining entitlement. The question, rather, is on the effect of the accident on the worker. There is no reason to take a different approach when deciding whether a worker’s condition is a recurrence.

· Remove the guidelines on information gathering: The information gathering section of the policy should be removed. The policy should focus on setting out the guidelines for recurrence entitlement, not how decision makers should investigate claims. This type of direction should be provided to Board decision makers through practice guidelines, like the Adjudicative Advice document the Board used to have on its website. Including this type of direction in the policy adds unnecessary clutter and locks decision makers into a rigid approach instead of focusing on the specifics of the case before them.

· Remove the “Recurrences on or after January 1, 1998” section: This section is confusing and largely meaningless. The exceptions in section 44(2.1) of the Act allow for recurrence entitlement if the worker suffers a significant deterioration that is either temporary or permanent. Any deterioration that results in a worker having entitlement for a recurrence would surely be significant. The only part of this section that could be maintained is the part about older workers who have elected the “no review” option.

4.2.2
No reason for a time limit

The Board’s fictional case scenarios suggest that it wants to impose a time limit on the time between the workplace injury and the recurrence. That is a bad idea. 

The Board cannot impose a strict time limit for recurrences. That violates the Board’s statutory requirement to adjudicate each case on its merits and justice. It fails to recognize both that some conditions may be more likely to recur later than others, and that some workers may be more vulnerable to recurrences later than other workers. Each case must be adjudicated on its merits. Decision makers should not be able to avoid this obligation through a short cut that may disentitle many deserving workers.  

A time limit on recurrences would have no basis in the Act. It would be illegal to deny workers entitlement for recurrences based on some arbitrary time limit. An injured worker who has a loss of earnings because of a work-related injury or illness is entitled to compensation under section 43 of the Act. The Board can’t take such rights away by policy.

The Board may be pushing for a presumptive time limit, where after a certain amount of time there would be a rebuttable presumption against entitlement. This too is a bad idea. There are two main problems with such an approach:

1. It will discourage careful consideration. A time limit gives decision makers an easy short-cut. Board decision makers will automatically deny claims where the recurrence happened after the time limit, without considering whether the evidence supports rebutting the presumption.
2. It gives too much weight to the length of time that passed: The length of time that has passed between the accident and the injury is already factored into the compatibility and continuity analysis. It is more difficult to provide compatibility in cases where there is a long time between the accident and the recurrence. There are more likely to be intervening age-related causes or accidents. It is also more difficult to prove continuity in such cases: the worker’s evidence must cover a longer period. Adding a presumptive time limit to these challenges just means that the time that has passed will count against the worker twice.  

 4.3 
The Permanent Impairment policies

4.3.1
Changes to make

We suggest the following changes to the permanent impairments policies, OPM Documents No. 18-05-03 and 18-05-05: 

· Add a statement on the importance of the NEL award: The Permanent Impairment policy should include a statement reflecting the importance of the NEL determination to a worker’s overall entitlement and benefits. We suggest the following language:

The NEL determination is a crucial decision making point in a worker’s claim for benefits. To receive ongoing or long-term loss of earnings, workers must usually have a NEL benefit or be likely to receive a NEL benefit. 
· Include a principled approach to assessment of permanent impairment: The Consultation Discussion Paper and case scenarios revealed an unnecessary level of concern about differentiating between work-related and non-work-related causes of injury. In particular, the Board had repeated concerns about how to sort out personal factors (age, lifestyle, pre-existing conditions) from work-related factors in assessing whether the worker is entitled to a permanent impairment assessment. These concerns suggest that Board decision makers may be asking the wrong question: instead of focussing on the effect of the work accident on the ongoing impairment, they turn first to the wrong question of how to “distinguish work-related from non-work-related effects”. 

The Board can help decision makers ask the right questions by clarifying the principles that should guide their analysis. We suggest that the policy both mention the significant contributing factor test and address the role of non-work-related factors in a way that accurately reflects the law. 
Finally, we suggest language to reassure decisions makers that certainty and medical clarity about the relative contributions of work and non-work-related causes is unnecessary. We suggest the adding the following:

In adjudicating whether a worker has a permanent impairment, the decision maker asks whether the accident made a significant contribution to the worker’s permanent physical or functional abnormality or loss. The workplace accident does not need to be the only, or even the most significant, cause of the ongoing impairment. 

A worker may be entitled to a NEL benefit if non-compensable factors contribute to the disability (e.g. degenerative changes). Such factors only disentitle a worker when they are so significant that they overwhelm and make irrelevant the significance of the work-related injury or disease.

The WSIB uses a robust and pragmatic approach to the evidence in adjudicating permanent impairment. This means decision making is grounded in common sense, and medical or scientific certainty is not required. 

· Emphasize that apportioning is not allowed for pre-existing conditions: The Board cannot apportion NEL awards. According to the Supreme Court’s reasoning in Athey v. Leonati, and Tribunal caselaw, reduction of liability is only permissible insofar as it reflects attribution of cause where there are distinct and divisible injuries, a symptomatic prior disability or a medically co-existent injury.
 
This law is reflected in OPM Document No. 18-05-05, which allows for apportioning of “pre-existing impairments”. The term “pre-existing impairment” is defined elsewhere in the policy suite as – in contrast to a pre-existing condition – a condition that has produced periods of illness requiring health care and causing a disruption in employment. OPM Document No. 18-05-05 also references “pre-existing disability” and the SIEF policy’s use of that term. In the SIEF policy, OPM Document No. 14-05-03, “pre-accident disability” is defined as a condition that has produced periods of disability in the past requiring treatment and disrupting employment”. The Tribunal has confirmed that OPM Document 18-05-05 only allows for apportionment in cases where a pre-existing impairment – not a pre-existing condition – is recognized.
 
Despite both the jurisprudence and OPM Document No. 18-05-05, the Board is apportioning benefits whenever a worker has degenerative changes, even where the worker had no pre-accident symptoms or impairment. We have seen several such cases at IAVGO and have been advised of many more from other representatives.

We have also obtained internal Permanent Impairment Branch documents dated May 2012 that direct NEL assessors to reduce awards whenever diagnostic or other medical reports show the presence of underlying or pre-existing conditions, the most common of which the document identifies as DDD, degenerative changes of the posterior elements, spinal stenosis and spondylolisis.
 The document includes a table advising assessors how to apportion where there is evidence of DDD.
 


The Board’s move towards apportioning for pre-existing conditions may have stemmed from advice by the U.S. consultant firm Brigham & Associates, which produced a report to the Board in April 2012. These consultants told the Board:

Current best practices in impairment rating clearly identify that impairment due to an injury must be differentiated from impairment due to other health issues, including degenerative processes associated with aging and genetics. It is recommended that impairment be assigned to the residuals that are the result of an injury and not to unrelated findings, such as degenerative disease. [emphasis in original]

The policy should be revised to ensure that the Board discontinues this practice. To clarify the policy regarding apportionment, OPM Document 18-05-05, “Effect of a Pre-existing Impairment”, should be revised to include a definition of pre-existing impairment consistent with the law and related policies. We suggest the following language:

A pre-accident impairment is a condition, which has produced periods of impairment/illness requiring health care and has caused a disruption in employment. (Although the period of time cannot be defined, a decision maker may use a one to two year timeframe as a guide.) This policy only applies to pre-existing impairments. By contrast, a pre-existing condition is an underlying or asymptomatic condition which did not require regular medical treatment and disrupt employment prior to the workplace accident.

4.3.2
Changes to reject
You should reject the following changes suggested by the Board:
· No need for “threshold criteria” other than the statutory threshold:  The Consultation Discussion Paper and case scenarios suggest – without providing any specifics – that there should be a “threshold” policy for permanent impairments.
 This is a puzzling suggestion. There already is a threshold for permanent impairments: the statutory requirement that the worker have a work-related physical or functional abnormality or loss.
 The Board has given no indication about what kind of “threshold” it is contemplating: a threshold of severity? A threshold for type of injury? A threshold for presence of co-existing causes? Whatever the Board actually means, one thing is clear: it cannot impose an additional threshold for permanent impairments that does not comply with the statute. 
In any event, the current threshold is easy to follow and understand. And, it only allows workers a foot in the door by giving them the right to a NEL assessment. If the NEL assessment reveals that the worker has no functional impairment, they will get a 0% rating. 
· No cookie-cutter guidelines: Because of the Board’s misplaced concerns about delineating and differentiating between work- and non-work-related causes, it suggests that its work would be helped by some type of guideline about the “natural progression and age-related changes of a condition”.
 This suggestion should be rejected for the reasons set out above. Each decision must be made on the merits and justice of the case. And, even if there was any evidence of the reliability of such guidelines – none of which has been presented by the Board – it is a bad idea to imbed medical guidelines that are certain to change into policies that are supposed to provide a framework for principled adjudication over many years. 
 4.4
The work disruptions policies

We recommend several changes to the Work Disruptions policies. First, there should be a statement of principle setting out the test for entitlement. Second, the concept of “highly accommodated” should be replaced with a focus on the suitability and availability of modified work. Third, the policies could be streamlined. 
There is no need for time parameters on entitlement following a work disruption. Nor is there any basis for the Board’s suggestion that the changing economy requires revised policies. 

4.4.1
Add a statement of principle

The work disruptions policies should have a statement of principle based on the entitlement provisions of the Act and the disadvantage injured workers face when they compete in the general labour market. The entitlement principle is that workers are entitled to benefits and services after a work disruption when their compensable disability significantly contributes to their wage loss. This reflects section 43(1) of the Act, which provides loss of earnings benefits when the worker has a loss of earnings resulting from their injury, and section 42, which requires the Board to do a labour market re-entry assessment to determine whether a plan is necessary to address that loss of earnings.

Adding this statement of principle will require changes elsewhere in the policy. For example, OPM Document No. 15-06-02 now says that a decision maker must determine the whether the work-related disability is the “primary cause of the loss of earnings.” That is not the test for entitlement to loss of earnings benefits under section 43(1). As discussed above, the test is whether the work-related disability significantly contributes to the loss of earnings. This means that the disability need not be the “primary” cause of the loss of earnings. The policy should be amended accordingly.  

The statement of principle should acknowledge that disabled workers are disadvantaged in the labour market. According to statistics from 2006, the employment rate in Ontario for persons with disabilities was only 51.8%, compared to 75.4% for the general population.
 The unemployment rate for people with those without disabilities was 6.8%, as compared to 10.4% for disabled people.
 The unemployment rate has probably increased in the recent economic downturn, which tends to disproportionately affect disabled persons.
 
We strongly suspect that the situation is even more grim for injured workers on the labour market. They face prejudice, stereotype, and stigma. Many employers are reluctant to hire them for fear that they are likely to reinjure themselves and increase premium costs. Other employers will suspect that they “faked” their injury to get benefits. In job interviews, potential employers often ask our clients about their injuries and claims. With very few exceptions, these injured workers are not hired. 
Because of the disadvantage injured workers face on the job market, the work disruption policies should continue to emphasize the effect of the workers’ injury on their employability. The main question is whether the worker’s disability is an obstacle to them finding employment during a work disruption. If so, it should be presumed that the injury affects their employability and gives rise to a loss of earnings.
4.4.2
Replace the “highly accommodated” criterion with a focus on whether the modified duties are suitable and available.
The concept of a “high degree of accommodation” should be removed from the criteria for determining whether the worker has entitlement following a work disruption. The “degree of accommodation” is too vague to be helpful. How does one define a high degree of accommodation? What does it depend on? How do you distinguish between a “highly accommodated” and “moderately accommodated”? Board decision makers understandably struggle to apply this consideration.  
Even more importantly though, focusing on the degree of accommodation distracts from the main issue: the effect of a compensable injury on the worker’s employability. The degree of accommodation, however determined, doesn’t necessarily correlate with the effects of a disability on a worker’s employability. An accommodation may be minor, but have a major effect on the worker’s employability. For example, an accident employer might provide an injured assembly-line worker with a “minor accommodation” that included reduced production targets. But that worker would struggle to find a new employer that would agree to such an accommodation. 
The better approach would be to consider whether the worker was accommodated immediately before the work disruption began, and, if so, whether the modified job is both suitable and available to the worker in the general labour market. Remember, the injured worker was forced into those modified duties because of the injury. If there is a work disruption, they would likely have to look for work similar to those modified duties. If such work is not available, they have a loss of earnings that results in part from the injury, and are entitled to LOE benefits and/or an LMR assessment as appropriate. 

4.4.3
Streamline the policies, not benefits
We agree that the policies could be streamlined. There is too much repetition and overlap. For example, the distinction between partial lay-off and full lay-off isn’t useful: the same analysis should apply in both circumstances. These policies could likely be combined into one or two policies that focus more on general principles to be applied.
But streamlining the policies should not mean streamlining benefits. The Board has provided no evidence to support its concerns that the policies allow for entitlement even where the wage loss is unrelated to the injury. All we have are fictional case scenarios.

4.4.4
No time parameters on entitlement
There should be no time parameters on entitlement following a work disruption. The Board wants to restrict entitlement based on the length of time between the worker’s return to work and the work disruption.
 They say the absence of such restrictions “often results in payment of benefits for wage loss due primarily to employment situations.”
 A few points in response:

· We again have no evidence to support the Board’s claim. If such evidence exists, it should have been made public so stakeholders can scrutinize it and respond to it. The Board’s failure to provide such evidence fuels our suspicion that it does not exist and that the “challenges” relate more to cutting benefit costs than improving the policies. 

· The significant contributing factor standard allows for entitlement even if the employment situation is the primary cause of the loss of earnings. If the work-related injury contributes meaningfully to the worker’s loss of earnings, then there should be entitlement.    

· The Board can’t use policy to deprive workers of their statute-based entitlement to loss of earnings benefits or LMR assessments. Subject to limitations in the Act, workers are entitled to benefits loss of earnings resulting from their work-related injuries. 

· The better approach would be to consider cases on their individual merits and justice. This would allow decision makers the flexibility to consider the relevance of the time that has passed in each case. Sometimes a long period between the worker’s return to work and a work disruption will favour entitlement. For example, a worker who has spent three years in a modified job not generally available in the labour market is even more disadvantaged then a work who spent three months in the same circumstances. 
4.4.5
Overstating the challenge of the changing economy
The work disruptions policies should not be revised because of vague concerns about the role of the economy in causing a worker’s loss of earnings. The Board claims it is challenged because the “changing economy” affects the job market: “the availability of a worker’s suitable occupation in the labour market may not be a sufficient determinant of whether the work-related impairment and clinical restrictions are affecting the worker’s employability.”
 Again, we have no evidence of such problems. Nor is it clear what the Board means by “sufficient determinant.” 
In any event, if the suitable occupation is anything other than the worker’s pre-accident job and that occupation is unavailable, the worker’s disability contributes to the loss of earnings. If not for the injury, the worker could have done the pre-accident job and the Board wouldn’t have needed to determine a new suitable occupation. Instead, the worker now has to compete for jobs in a new position with the disadvantage of a work-related disability. If such a position is unavailable, this is strong evidence that the injured worker has a loss of earnings resulting from their workplace injury. 
5.
Future stakeholder engagement

The final report is to include advice on a process and mechanism for successful stakeholder engagement for benefits policy consultations for the future. We recommend that the Board:

· Do a better job gathering and sharing information: This consultation seems to be happening in an evidentiary vacuum. The Board has provided no empirical information to justify the changes it wants to ratchet down benefit costs. We suspect that is because the information does not exist. Injured worker benefits should not be reduced because of impressionistic evidence. 
This is not the first time the Board has been criticized for making policy decisions without adequate information. Prof. Arthurs levelled the same criticism of the Board in his recent report on Funding Fairness. He wrote:

 However, I have come to suspect that the inability of the WSIB to answer my questions means that it has not been asking similar questions of itself. And if it has not been asking such questions, it has not been giving adequate attention to important issues that all institutions ought to be concerned about: are our policies producing the intended results? are those policies based on sound assumptions? are those assumptions likely to change? can the same results be achieved more humanely or efficiently by different means?

Prof. Arthurs was concerned that “consequential decisions at the WSIB often appear to be taken (or not taken) in response to external criticism and internal crises, real or imagined, rather than in response to well-informed, long term analysis.”
 

We worry that this is happening again with the policies under review: the Board proposes significant changes to restrict benefits based on unproven assertions. This shouldn’t have happened in this policy review, and it shouldn’t happen in future reviews. 
· Be more transparent in its concerns: The Board should clearly articulate its concerns with policies under review. These concerns were not apparent to us until the case scenarios were released, and they remain too vague. This makes fulsome discussion difficult. 
· Rebuild its relationship with worker stakeholders: The Board has lost the confidence of many injured workers and their representatives. We believe that Board is more focused on cutting benefit costs than fulfilling its statutory mandate. We are concerned that this review and other stakeholder processes are theatre so that the Board can say it has listened to us without actually seriously considering our positions. 
This relationship needs to be repaired. It breeds mistrust, which distracts from the important policy discussions that should be happening. We are coming dangerously close to the point when many injured worker organizations and representatives may disengage from stakeholder processes because of concerns about whether the Board is acting in bad faith.
· Implement the recommendations set out in the Chair’s report: For the reasons described above and our recent experience in various consultations, we are concerned that the Board will follow only those recommendations that support its benefit-cutting agenda. This would only reinforce the mistrust mentioned above. Stakeholders will not continue to participate in consultation processes if they believe that “the fix is in,” and the Board will do what it wants regardless of the recommendations.
· Continue to use an independently-chaired consultation process for key benefit policies: We believe that the consultation process for key benefit policies must continue to have an independent chair. Few stakeholders perceive the Board as neutral when it comes to decisions about benefits. This is partly because of the current state of the relationship between the Board and its worker stakeholders, and partly because of the inherent conflict of interest the Board has in setting policies that both fulfill its statutory objectives while affecting benefit costs. Stakeholders should be confident that policy changes will be based on the analysis of a disinterested and knowledgeable third party chair. 
6.
Conclusion
We appreciate the challenges you face in this review, which, unfortunately, takes place amidst anger and distrust with the Board. Many injured worker representatives, including IAVGO, believe the Board’s motives in reviewing these policies are more about cost-cutting than improved adjudication. 
Nevertheless, there is a need for a rational discussion about how to improve the Board’s polices. That discussion should focus on how best to infuse the policies with the legal requirements set out in the Act. We hope that discussion can progress through this Review.
Thank you kindly for considering our submissions. We look forward to meeting with you on December 18, 2012 to hear about your progress.
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