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1 Introduction

These are IAVGO’s supplementary submissions for the Workplace Safety & Insurance Board Funding Review. These supplementary submissions will respond to the three position papers submitted by I. David Marshall, President and CEO of the Board, to the Review on June 6, 2011.  In addition, we address comments by the Chair of the Review about the possibility of recommending that occupational disease be removed from the workers’ compensation system.

Aside from the substantive issues raised in Marshall’s submissions, there remain significant questions about the propriety of Board management’s involvement in the Review as a stakeholder. Board management is not just a stakeholder. It sets the terms of reference for the Review, it funds the Review and it provides the resources the Review needs to fulfill its mandate. To protect its independence, the Review should refuse any further involvement by Board management in an advocacy role.

Through the Marshall submissions, Board management has shown that it, like employer stakeholders, views Ontario’s workers’ compensation system like a private insurance scheme. It ignores that workers’ compensation is – and should remain – social insurance. 

The most worrisome consequence of Board management’s private insurance view of workers’ compensation system is its call for a substantial expansion of experience rating. The rationale for expanding this program is based on concepts of insurance equity between employers, supplemented by unsubstantiated claims about workplace safety. Employers, the Marshall submissions say, must have a “clear line of sight” between the costs of their claims and their premiums. This, they claim, will improve health and safety practices.

But the focus on insurance equity misses the most important point – that experience rating hurts injured workers. In particular, Board management fails to acknowledge that incenting employers to challenge claims makes the workers’ compensation system more hostile to injured workers. Moreover, the Marshall submissions’ claim that extending experience rating would improve workplace safety is dubious. Increasing the role of claims costs in employer incentives stands to make the workers’ compensation system much worse for Ontario's injured workers.   

The Marshall scheme also advocates full funding, in line with a private insurance model of workers' compensation. In these submissions, we use the term pre-funding rather than full funding; in our view, “pre-funding” better captures the dynamics of requiring the Board to hold sufficient assets sufficient to pay liabilities that will not come due for many years.  The Board's actuarial consultants have now demonstrated that a steady-state model is at least a tenable option. As we have previously detailed, steady-state funding has a number of policy advantages over pre-funding, including improving equity between generations of employers, lessening politicization of premium rate-setting, and presenting a more accurate and less volatile picture of the Board's financial health. Therefore, the Review should recommend a steady-state funding model.

Finally, during the injured worker stakeholder meeting, the Chair of the Review mentioned that he was considering proposals that occupational disease be removed from the workers’ compensation system. We are concerned about this issue. Stakeholders – especially workers suffering from occupational diseases and their surviving family members – weren’t given clear notice that de-funding of occupational disease was on the table. And, workers who suffer from occupational diseases must have the same protection against work-related conditions as any other injured worker.

2 Board management should have no further involvement in the Review as a stakeholder.
Before critiquing Board management’s submissions, we reiterate our concern about the propriety of their involvement as a stakeholder. We do not doubt that the Chair and the Advisory Committee’s will treat Board management fairly. But Board management is not just another stakeholder:

· it set the terms of the Funding Review and determines the resources available to the Review;

· the terms of reference for the Review require the Chair to periodically report to Mr. Marshall;
 

· the Review’s staff includes members of Board management and other Board employees; and

· the Review has relied, and presumably will continue to rely on, other Board staff to provide information and technical expertise. 

In these circumstances, Board management’s involvement in an advocacy role makes the Review appear less independent.

A member of senior management at the Board told us that the reason for their involvement as a stakeholder is to ensure that the Review has the benefit of Board management’s expertise. This expertise, however, was always available to the Review. The Review could have solicited Board management’s input. Indeed, the Review’s terms of reference specifically address the role of the Board and its management. They state that:

· the Board will “support the Review through financial analyses of claims and benefits history and projections, and alternative scenario building”;
 and  

· “members of the WSIB executive team may be requested to attend some sessions in order to provide context for various issue and answer questions.”
 

Moreover, through its submissions, Board management goes beyond providing the Review the benefit of its expertise. Board management is acting as an advocate, not a resource. They commissioned reports from outside actuarial consultants to support their positions.  

There is also a lack of clarity about whose views the Marshall submissions represent. We understand that the Marshall submissions were not approved by the Board’s directors and that they are not intended to reflect the Board’s position. They instead contain the views of Board management. This distinction between Board management and the Board is subtle, and perhaps untenable. This may be why the Board has publicly suggested that the Marshall submissions represent its views: 

· on the webpage discussing the Review, the Board says:

The Board considers itself a stakeholder in the Review process. Like other stakeholders, it will be sharing its views publicly on various issues with other stakeholders and with Professor Arthurs.
 

· the link to the Marshall submissions on the Board's website describes them as “the three position papers the WSIB submitted as input to the Funding Review.” There is no mention that these papers represent the position of Board management, as opposed to those of the Board.

· the position papers are described on the Review’s website as the “WSIB submissions to the funding review.”
 

We understand that Board management’s submissions have been accepted and will be considered by the Review. Indeed, they are the focus of most of these submissions. Given the concerns, however, that Board management’s involvement compromises the Review’s independence, they should have no further involvement as a stakeholder.

3 The Review should reject the Marshall submissions’ proposed expansion of experience rating.
The Marshall submissions propose a new incentive scheme that would substantially increase the significance of claims experience in determining employer premiums. In so doing, Board management underestimates and ignores the problems claims-cost based incentive schemes cause injured workers. Instead, the Marshall submissions rely on a private insurance notion of equity that is incongruent with the purposes of workers' compensation and the interests of injured workers. The Review should reject the proposed incentive system, and favour instead a system that focuses more directly on making workplaces safer. 
3.1 The proposed new incentive scheme.

The incentive scheme proposed in the Marshall submissions includes the following features:
· Each employer would have a “required rate” that reflects its experience relative to that of all of the employers in Schedule 1.   

· The measure of claims experience for each employer would be twelve months of claim payments on claims that are less than eight years old. Claims costs on claims older than eight years old are pooled amongst employers.

· Employers would move from their current rate to their required rate in progressive steps. The longer the employer continues to have better or worse experience than what the employer is paying for, the bigger the step they take each year towards their required rate. The proposed “change limits” are set out in the below table:

	Year
	Decrease
	Increase

	First
	-5%
	10%

	Second
	-10%
	20%

	Third
	-15%
	30%

	Fourth
	-20%
	40%

	Fifth
	-25%
	50%


· All employers share in the annual change in the Schedule 1 rate. 

· The maximum or minimum rate an employer pays is established within a broad risk group of employers with similar risks where classification units are assigned to a risk category based on their payment experience over several years compared to the Schedule 1 payment experiences over the same time period. 
3.2 The proposed incentive scheme would extend experience rating in three ways.

The Marshall submissions’ proposed incentive scheme would extend experience rating in three ways. It would:

· replace claims frequency with claims experience for determining employers covered by MAP and CAD-7;

· extend the length of relevant claims cost to include the first eight years of an injured worker’s claim; and

· base each employer’s portion of payments on the unfunded liability on its claims experience.
3.2.1 The proposed incentive scheme would replace claims frequency with claims cost experience for the MAP and CAD-7 programs. 

The proposed incentive scheme would replace two experience rating programs which rely on claims frequency with a system focused entirely on claims costs. Under the Merit-Adjusted Program, which covers approximately 98,000 small businesses, premiums are adjusted based on the number of claims that cost above $500.
 Under the Council Amended Draft-7 (CAD-7) program which covers approximately 6000 construction industry employers, experience rating is based on 33% of claims frequency and 67% claims costs for claims less than five years old.
 These 104,000 employers would be brought into the new experience rating system which is based exclusively on claims costs.

Moving to a system based on claims costs will result in a more adversarial process for injured workers employed by small businesses or construction employers. Under MAP, employers now have an incentive to manage claims – to repress and contest them – only at the outset of the claim. After a claim has been accepted and cost over $500.00, small businesses have no incentive to contest benefit claims. Under the new program, however, these employers will be incented to manage each injured worker’s claim for the first eight years after the injury. Under CAD-7, the change would not be as significant, but there would still be an increased incentive for claims management after a worker has been granted initial entitlement.

This is not to say that we endorse MAP, CAD-7 or any system based on claim frequency. Such systems cause employers to suppress claims and contest initial entitlement. But Marshall's proposed scheme would be even worse for injured workers. Under this system, small businesses and construction employers will have financial reasons to contest any claims cost during the first eight years following a worker’s injury, instead of focusing only on initial entitlement.

3.2.2 The proposed system would extend the length of an injured worker’s relevant claims cost to eight years.

The Marshall submissions’ proposed incentive scheme also extends the length of claims experience relevant to determining premiums costs. For employers now in the New Experimental Experience Rating program, claims cost is only relevant for the first four years following a worker’s injury. (This was increased from three years to four years in July 2011). For CAD-7 employers, the first five years of claims cost post-injury are relevant. For employers under MAP, only initial entitlement and the first $500.00 of claims costs are relevant. Under the proposed system, the premiums of all employers would be based on the first eight years of claims costs for each injured worker. To put it otherwise, the new program increases the period following an injury when the injured worker’s employer will be incented to manage his or her claim.

By including claims costs for injured workers for up to eight years after their injuries, the Marshall submissions propose extending the period during which injured workers must face the harmful effects of claims management. Practically speaking, injured workers would face at least another three years plagued by uncertainty about whether they might: 

· lose their only source of income because of an employer appeal;

· be surveilled by private investigators hired by their employer (or former employer); 

· lose financial support for medication, physiotherapy or chiropractic care; 

· have their personal medical health information disclosed to their employer or former employer in the course of an appeal;

· be accused of lying or malingering by their employer or co-workers; and

· face cross questioning from an employer advocate trying to challenge their credibility. 

3.2.3 The proposed system would base the portion of the UFL each employer pays on claims experience.
The Marshall scheme proposes basing each employer’s payments to reduce the unfunded liability on its new claims costs.
 Under this system, the cost of an injured worker’s claim would determine not only how much an employer eventually pays for that claim, but also contribute to how much that employer would have to pay for past claims. 

This again would just increases the incentives for claims management. It would give employers yet another reason to take an adversarial approach to the claims of injured workers.

3.3 The Marshall scheme fails to deal with the problems of claims management. 
Board management’s response to injured workers’ concerns about claims management is inadequate. The Marshall submissions first misdiagnose the problem. Without any empirical evidence, they attribute “bad employer behaviours” to the volatility in the current experience rating system. In so doing, the actuaries retained by Board management shows a lack of understanding of both the scope and the frequency of claims management behaviours. 

It is thus unsurprising when the actuaries propose an inadequate solution to “bad employer” behaviours. Instead of changing the incentives for employers to manage claims, the Marshall submissions just tinker with them. But volatile premium rates aren’t the problem, misaligned incentives are. 

3.3.1 The Marshall submissions minimize the scope and frequency of claims management.
The Marshall submissions show a lack of understanding of the scope of claims management and its impact on injured workers. Board management focuses only what they describe as “bad behaviour” such as underreporting earnings, claims suppression, hiding injuries in classification units with lower rates and phantom return-to-work jobs.
 

Such behaviours are problematic and any new incentive system must address them. But they are only part of the problem of an incentive system based on claims cost. Incentives to manage claims result in employers taking an adversarial approach to injured workers. It makes workers’ compensation more like litigation, to the detriment of injured workers. An adversarial system hurts injured workers in many ways, including:

· increasing delays in the adjudication of claims;

· undermining the Board’s investigative role;

· subjecting injured workers to accusations of lying and malingering;

· increasing the complexity of worker’s compensation proceedings; 
· fostering distrust between injured workers, their co-workers and their managers and colleagues;

· having their personal health information disclosed and scrutinized by employers and their representatives; and

· encouraging employers to hide, or at least avoid disclosing, relevant information that hurts their position.
The Marshall submissions don't even consider these aspects of claims management. It isn’t surprising then that their proposed scheme would exacerbate such problems instead of addressing them.  

The Marshall submissions also dismiss “bad behaviours” as those of “outliers.”
 But this ignores the evidence, cited in detail in our previous submissions, of common claims management practices.
 It is also inconsistent with IAVGO’s thirty-plus years of experience representing low-income injured workers. Every day of our working lives we see the damage experience rating causes injured workers. Board management can’t simply wish away such problems.

3.3.2 Reducing short-term premium rate volatility is not the answer to claims management.

The result of the Marshall submissions’ incorrect diagnoses of the problems of claims management is an inadequate prescription. The Marshall submissions attribute employer bad behaviour to the volatility in the Board's current experience rating system.
 This is speculative. Without any empirical evidence, Board management presumes that employers manage claims only where experience rating incentives are at their most immediate. 

But this approach ignores the fact that the problems of claims management aren’t unique to Ontario. Indeed, concerns about claims management have been raised in other jurisdictions – including in Manitoba which has an experience rating system very similar to that proposed here.
 

The claim that reducing volatility will eliminate or even reduce bad behaviour is dubious. It assumes that spreading increased financial consequences over a longer period of time will eliminate the bad behaviour. But the financial benefits of claims management remain. Indeed, while the incentives for claims management may be marginally reduced during the first four years of an injured worker’s claim, they are substantially increased for the next four years. 

Moreover, the Marshall scheme creates new points of volatility where claims management incentives will be particularly strong. An employer with four consecutive years of increases will face the possibility of a 50% increase to its premiums in the fifth year. During that year, an employer will have a stronger incentive to discourage workers from filing claims and to contest any claims costs. 

Another flashpoint will be workers on the cusp of the seventy-two month lock-in under subsection 44(2) of the Workplace Safety and Insurance Act, 1997. Employers will have a strong incentive to contest claims near the lock-in because the worker's locked-in benefits will continue to affect their premiums for two years. The benefit of the lock-in for injured workers, the end of their perpetual probation with the Board, will be delayed indefinitely while the employer exhausts the lengthy and slow appeal process.
  

The Marshall experience rating scheme tinkers with the problems associated with claims management. There is no real prospect of solving experience rating’s problems under this proposed scheme. Nor will there be any meaningful change until the Board focuses its incentive programs away from claims costs.
3.4 The Marshall submissions’ proposed incentive scheme is based on flawed notions of equity.
If claims-based employer incentives are encouraging bad behaviour, why don’t the Marshall submissions consider more fundamental change? Part of the explanation is likely, as described above, that Board management underestimates both the nature and frequency of claims management. But there is more: the Marshall submissions’ incentive scheme is based on two flawed notions of equity. 

According to the Board’s submissions, this fairness is best achieved when the premiums paid by an employer are “closely aligned” to costs “generated” by these employers.
 The Marshall submissions argue that risk both (a) varies by “processes, training and attitudes”; and (b) can be measured by claims costs.
 According to this rationale, the employer with good processes, training and attitude will have lower claims costs. The Marshall submissions, however, omit key factors in determining claims costs that are unrelated to employer performance. When these factors are taken into consideration, it is clear that claims costs are a weak indicator of an employer’s safety and accommodation practices.

Implicit in Marshall’s submissions and explicit in the submissions of several employer stakeholders is a standard insurance equity argument. The argument is that each employer should pay premiums according to its risk. Risk is measured by claims costs. Thus each employer will pay premiums based on what it has cost the system in the past. On this analysis, it is fair for each employer to pay premiums based on how much it has cost the system and how much it can be expected to cost the system in the future. The validity of this insurance equity argument, however, relies on the private insurance view of workers’ compensation. It ignores the interests of injured workers and the broader purposes of the Ontario workers’ compensation system.

3.4.1 The fairness argument based on employer performance has little merit.

When describing how risk should be measured, the Marshall submissions claim that an employer’s risk varies by its “processes, training and attitudes.” Under this line of reasoning, these processes, training and attitudes will be reflected in the employer’s claims costs. 

But the Marshall submissions mention only factors that employers can control. They omit other significant factors outside of employer control but important to determining claims costs. Such factors include:

· the unpredictability of accidents: some work-related accidents are impossible, or at least very difficult, for employers to predict or prevent. Sometimes there are freak accidents. Sometimes information about best safety practices is inaccurate or poorly communicated. Sometimes employees behave unpredictably and injure themselves or their co-workers.  

· the extent of a worker’s injury: the extent of a workplace injury is beyond the employer’s control. Instead, this will depend on the susceptibility of the worker to a particular type of injury. One worker may recover quickly from a back strain, incurring minimal claims costs, while another worker with the same injury may develop debilitating chronic pain, never return to work again and spend the rest of his or her career on benefits.

· health-care costs: employers have little control over the health-care costs generated in each case. Some injuries will require expensive health care treatment and others won’t. These costs may not even correlate with the severity of the injury. The cost of healthcare in any given case won’t have much direct connection to the employer’s safety and accommodation practices.

· the Board’s actions: claims cost will often be closely connected to the Board’s handling of a case. Sometimes claims cost will increase because of factors such as delay and low-quality adjudication. (Both are frequent complaints among both the injured worker and employer communities.) Increased claims cost because of the Board’s mishandling of a case doesn’t say anything about the employer’s performance. 

· the injured worker’s wage rates: everything else being equal, the claims cost for an injury to a high-wage employee will be higher than the claims cost for a low-wage employee. The wages of an injured worker have little to do with an employer’s safety or accommodation practices.
· the employer’s ability to accommodate injured workers: claims cost will often be related to an employer’s ability to accommodate injured workers. Not all employers are equally well situated to do so. Much will depend on both the characteristics of the worker (the nature of the disability, vocational skills) and the employer (the size and diversity of operations, positions available, collective agreement obligations).

· the worker’s vocational characteristics and the job market: If unable to return to work with the accident employer, some injured workers will be entitled to benefits based on their ability (in the Board’s opinion) to find work in a new suitable occupation. Employers obviously have limited control of the job market or the worker’s pre-injury vocational characteristics.
Given these variables affecting claims cost, the assertion that an employer’s claims costs reflects its safety and accommodation performance is untenable. There are just too many other variables.

The Marshall submissions also argue more broadly that a system based on claims experience will improve workplace safety. The only reason offered to support this position is that the number of reported workplace accidents in Ontario has decreased since the introduction of experience rating.
 

This is an observational argument, with no evidence about the actual cause of the decline in reported injuries. The problem with this observational argument is that there are other more plausible explanations of this decline: greater awareness, new work practices, the change in industry moving from higher-risk manufacturing and resource companies to lower risk service industries, and even underreporting because of experience rating.

As noted in our submissions and in the Green Paper, there is little empirical evidence confirming that claims-cost incentives improve workplace health and safety.
 If, despite its experience administering Ontario’s workplace health and safety system, Board management is unable to provide evidence that claims experience-based incentives improve health and safety, perhaps the time has come for the Board to seriously consider the validity of this claim. 

3.4.2 The insurance equity argument relies on a misunderstanding of the workers’ compensation system.
The Marshall submissions also at times rely on insurance equity as the reason for increasing experience rating. The notion is simple: employers pay for the financial risk they have created. The best measure of that risk is previous claims costs. But this view only considers equity between employers. It ignores both the purpose of workers’ compensation and the interests of injured workers. Injured workers aren’t just beneficiaries in an insurance scheme protecting employers against the risk of lawsuits for workplace injuries. Indeed, this insurance function isn’t even identified as one of the purposes of the Act. Instead, injured workers are the center of the worker’s compensation system, a social insurance scheme that has broad public purposes focused on addressing the social cost of workplace injuries. That is why, in addition to compensating injured workers, the purposes of the Act include:

· promoting workplace health and safety;

· facilitating the return to work and recovery of injured workers; and 

· facilitating injured workers’  re-entry into the labour market.

These are the standards against which the current experience rating system and the Marshall scheme must be measured. For the reasons described above and in our first written submission, claims cost-based incentives don’t promote these objectives. They hurt injured workers. That can’t be ignored in favour of an argument based on fairness amongst employers. 

This does not mean that fairness to employers is irrelevant to determining their premium levels. To the contrary, we favour an incentive system which focuses on each employer’s actual safety and accommodation practices. We agree that incentives should reward employers who reduce the risk of workplace injuries and punish those that don’t. But, as recognized by the recent Expert Advisory Panel on Occupational Health and Safety, the better way to do that is to directly incent this behaviour, instead of relying on the medium of claims costs.
 

An incentive scheme based on actual safety and accommodation practices would allow the Board much more flexibility in achieving the Act’s objectives. The Board could provide financial supports or reduced premiums to employers inclined to invest in workplace safety. Similarly, the Board could provide financial support or premium reductions to accident employers and prospective employers to employ injured workers. Put simply, a system focused on direct incentives has the potential to make injured workers and injury employers allies instead of adversaries.        

4 The Review should reject the Marshall submissions' scheme for pre-funding.

The Marshall submissions repeat much of the Board's previous arguments about the need for pre-funding. The main proposals of significance in the Marshall scheme appear to be the concept of "ring-fencing" pre-2012 claims and the idea of developing a Board funding policy. 

Therefore, for the most part, our April 13, 2011 submissions anticipated the problems with the Marshall scheme. We have already detailed, for example: 

· why the WSIB’s unfunded liability is not a debt; 

· why the private-sector practice of discounting creates a false sense of crisis about the WSIB’s finances; and 

· how a steady-state funding model makes appropriate allowances to ensure sufficient funding to weather any expected or unexpected financial downturns.

Indeed, the Marshall submissions proved our point - the notion of financial crisis at the Board increases downward pressure on workers' benefits. The Marshall submissions dismiss worker concerns that the spectre of the unfunded liability has been used as a lever to reduce or keep benefit levels low. Yet, at the same time the Marshall submissions engage in exactly this same rhetoric, stating that being partially funded allows WSIB staff to be “lax” in administration of benefits because they are not “held to account” for “disciplined administration of benefits”.
 Over the past year, with the specter of the unfunded liability looming large, the Board has implemented a more "disciplined" approach - meaning that workers have seen significant reductions in their benefits through denials of entitlements and ongoing benefits, often based on poor-quality decision-making. 

Our supplementary comments on the Marshall scheme will therefore be restricted to these specific points:

· The report by Eckler Consultants + Actuaries demonstrates that a steady-state funding model is a viable option from an actuarial perspective. The Board needs a sound plan for its funding, but does not need to follow the dominant private insurance funding model.
· Basing premiums to pay down the unfunded liability on new claims costs will create more incentive for employers to game the system, and will hurt injured workers.
· Intergenerational equity is the main justification for the Marshall scheme. However, it is not best served by pre-funding. And, in any event, there are problems with the concept of intergenerational equity as the main driver of funding policy. 

· The Marshall scheme introduces a new Board funding policy. But, it does not include sufficient measures to reduce the politicization of premium rate setting at the Board.
4.1 The Marshall submissions show that a steady-state funding model is tenable from an actuarial perspective.
In reviewing the Marshall submissions, we were pleased to see that the work of Eckler Consultants + Actuaries confirmed the viability of the steady-state model similar to that adopted by the Canada Pension Plan. The Board’s consultants conducted modeling of a type of steady-state funding based on a 53% funding ratio. This model did not closely resemble that we proposed in our previous submissions since it was geared to ensure a specific "closed-group" funding ratio. Nonetheless, Eckler Consultants’ analysis showed that a steady-state funding model can stabilize the Board’s financial position while lowering premiums and then maintaining them at a stable, slightly increasing level. And, the premium for the unfunded liability would reduce and eventually stabilize between $0.20 to $0.25, a relatively low level.
 

The Board consultants’ analysis suggests that the steady-state funding model is a tenable option from an actuarial perspective. Eckler Consultants' model assumed that premiums would be set at the minimum level needed to just maintain a 53% funding ratio. If, instead, premiums are set based on a stable contribution rate designed to ensure the long-term financial sustainability of the Plan, and including a sufficient asset cushion, the picture would almost certainly be more positive for steady-state funding. Pre-funding is not necessary to ensure the financial stability of the Board. Steady-state funding is a viable option.

The Marshall submissions also include projections by Eckler Consultants that purport to show the impact of moving towards pre-funding over the next 20 years. According to these projections, employers will pay a steeply increasing premium rate over the next 15 years. Then, then there will a sharp decrease in premium levels once the unfunded liability is eliminated in or around 2027.
 This is the model adopted by WSIB management. In essence, the Marshall scheme asks employers to pay more now and for the next 15 years in exchange for the speculative promise of a windfall in the future. 

Faced with more than one possible funding model that is tenable from an actuarial and financial standpoint, the Funding Review is well-placed to recommend the funding model that best serves the goals of workers’ compensation as social insurance. A steady-state model best serves the goals of the statute and best accords with the nature of workers’ compensation. As set out in our previous submissions, a steady-state funding model has a number of long-term advantages over pre-funding:

· Pre-funding requires the Board to maintain huge asset reserves that are vulnerable to market risk, withdraw capital from the economy, and transfer assets from small to large businesses;

· "Open group" accounting is better tailored to a social insurance scheme because it is inherently long-term in outlook and considers the Board's guaranteed long-term revenue stream. And, it does not discount future liabilities. Therefore, it does not distort the Board's financial position and create unnecessary panic; and

· A steady-state model including a stable contribution rate and a stable assert reserve can reduce the lobbying and political manoeuvring around premium rate determinations. Currently, premium rates are determined on an annual basis by the WSIB Board of Directors, and are vulnerable to political lobbying. A fixed long-term premium rate, under the steady-state model, would be less vulnerable to such lobbying. 
4.2 Basing premiums to pay down the unfunded liability on new claims costs will create more incentive for employers to game the system, and will hurt injured workers.

The Marshall scheme proposes that pre-2012 claims be "ring-fenced" so that past claims are isolated from new claims. The Board's consultants state that this will provide better transparency and control than the current amalgamated approach.

As part of this new approach, the Marshall scheme suggests that the premium rate for past claims (termed the "UFL account") be based on new claims cost experience. The consultants suggest that "[c]harging based on NCC provides additional incentives for employers to reduce costs." They reason that "UFL was primarily generated by claim costs larger than expected; most of it should be shared collectively and charged based on claim cost experience".
  

This aspect of the Marshall scheme, which was set out in a single paragraph of its extensive submissions, will have serious negative consequences for many workers and employers. It represents a significant change from the current experience rating system, which does not experience rate costs of past events over which the employer has no control such as the unfunded liability. As set out above, this new aspect of the Board's funding will encourage employers to contest claims and take an adversarial approach to their injured employees. 
4.3 Steady-state funding better answers concerns about intergenerational equity than pre-funding. 

The main rationale for the Marshall scheme appears to be that pre-funding improves intergenerational equity between employers; indeed, this has generally been the main argument presented to justify pre-funding. 

It is difficult to see how Board management’s proposal of pre-funding the Board within fifteen years is equitable. Today’s employers would have to pay increased premiums to pre-fund the claims of injured workers employed by past employers. This will inevitably result in employers clamouring for benefit reductions. We have already seen that in this Review. 

Steady-state funding is a fairer way to improve intergenerational equity. WSIB management claims that the CPP model of steady-state funding does not ensure intergenerational equity. Indeed, it dismisses the CPP’s decision to adopt a steady-state model as “a function of the circumstances it finds itself in, and not the outcome of a preferred public policy option”. This is not accurate. As stated in the Annual Report of the Canada Pension Plan 2008-09, included as Appendix 2 to the WSIB’s position paper on the UFL:

“Moving to full funding instead of steady-state funding would have eventually eliminated the unfunded liability, but would have created inter-generational unfairness. During the transition, contributors of some generations would have had to pay much higher contributions than others … Continuing with a pay-as-you-go approach would also have been unfair, as it would have meant a sharp increase in the contribution rate over the coming decades. The fuller funding approach is more equitable for each generation.”
 
The crafters of the CPP’s steady-state funding model thought about intergenerational equity and came to a well-reasoned conclusion: the fairest resolution does not see current payers contributing well in excess of past and future generations. This undermines intergenerational equity. Rather, a steady and stable premium rate spreads the responsibility for ensuring long-term financial stability of the Board between generations.  
4.3.1 The argument about intergenerational equity rests on a narrow understanding of collective liability.
In addition, we have some concerns about intergenerational equity as the main goal to consider in developing the Board's funding plan. 

All three of the papers in the Marshall submissions rely on the argument that intergenerational equity requires pre-funding the Board. They argue that it is unfair for future generations of employers to pay for injuries that happened under past generations. 

The intergenerational argument relies on a narrow understanding of collective liability. The Marshall scheme accepts, at least to a degree, that collective liability must be part of the system. Employers must share in the costs of certain occupational disease cases, costs of claims after the first eight years, and claims costs for employers that go out of business. If our workers’ compensation system allows for collective liability within a generation, there is no good reason not to allow some collective liability between generations. 

The notion of intergenerational inequity relies on an assumption of common interests amongst each generation of employers. But aren’t there similarly common interests, and interdependencies, between generations of employers? Businesses don’t just spring up out of thin air. For example, a new auto-parts distribution business may come into existence in Windsor because of demand and infrastructure generated by automobile manufacturers. That new auto-parts distributor has more common interest with automobile manufacturers past and present than with a Tim Hortons in Toronto. So it is no less legitimate for the auto-parts distributor to pay some of the cost for injuries sustained at a defunct auto manufacturer than it is to pay for the injury costs at a new Tim Hortons.

Therefore, while intergenerational fairness is a factor to consider, it cannot be the main or sole driver of Board funding policy. 

4.4 The proposed Board funding policy does not include sufficient measures to reduce politicization of premium rate setting.
The Marshall submissions bemoan the political pressures that affect the Board's financial health. But, the Marshall scheme does not include specific steps to reduce the politicization of premium rate setting. 

The Marshall scheme includes a new Board funding policy that will establish guiding principles such as fairness, collective liability, transparency, and predictability of premiums. According to the submissions, the Board will commit to its funding policy and have a "disciplined approach". And, the submissions state, "In return, the stakeholders should not intervene in the execution of this policy."

While this plan is a step in the right direction, it does not go far enough to reduce the politics around premium rate setting and ensure that funding decisions are made based on the best interests of the system as a whole. At very least, the funding policy must include clear guidelines setting out that the Board's financial goals and actuarial predictions are the only appropriate considerations for the Board in premium rate setting, and banning stakeholder lobbying. Further, we continue to recommend a statutory amendment stating that the only factors to consider in premium rate setting are the Board's financial goals and actuarial predictions.

As discussed in detail above, we also have concerns about the idea of private insurance "fairness" being one of the key principles guiding the Board funding policy. Insurance equity is not a guiding purpose of the statute.

5 Occupational disease must stay in our workers’ compensation system.
In the June 23, 2011 stakeholder meeting Chair Arthurs suggested that the Review’s mandate includes the issue of whether occupational disease should be removed from Ontario’s worker’s compensation system and left to the social safety net.
 Such a recommendation would be problematic. Even if a broad reading of the Review’s mandate allows for this recommendation, this issue was not communicated to stakeholders with the clarity required for such a significant recommendation.

In any event, occupational disease must remain within our workers’ compensation system. There is no principled reason to exclude occupational disease from the Act while other workplace injuries are included. The questions before the Review echo the challenges in determining how best to fund occupational disease claims. But such challenges do not merit leaving behind workers who contracted diseases at work, many of whom are among the most seriously injured workers.

5.1 There wasn’t enough notice to stakeholders about removing occupational disease from the system.
We agree that a broad reading of the Review’s terms of reference allows for consideration of whether occupational disease should be funded through the worker’s compensation system. But until the stakeholder meeting on June 23, 2011, it was not apparent that the Review was considering such possibilities. Nor was this issue raised in either the Review’s terms of reference or the Green Paper. The Scope section of the terms of reference states:

Occupational disease claims: How should occupational disease claims be compensated and funded? Should they be a collective liability or charged back to specific employers? Should the WSIB establish a special fund for occupational disease claims? 

The questions raised in the Green Paper are essentially the same. In the introduction, the broadest question about occupational disease is “[h]ow should the insurance fund treat occupational disease claims?”
 This question is revised in the “Occupational Disease” section of the paper as “how should occupational diseases be funded?”
 Similarly, the “Occupational Disease” section discusses the potential challenges for the Board in funding occupational disease claims, but make no mention of leaving them to the social safety net.

Removing occupational disease from the workers’ compensation system would be a drastic step. Injured workers who develop occupational diseases and their families would have to turn to the daunting prospect of litigation for compensation. These occupational disease cases are often highly complex. They would be expensive and time consuming to litigate. Moreover, in tort litigation there is the additional complexity of having to prove negligence. Even if the litigation was successful, there is the challenge of recovery – especially where the costs of multiple law suits have bankrupted an employer. For many workers suffering from occupational diseases, the result would be poverty.

If the Review was contemplating recommending removing funding for occupational diseases from the Act, it should have taken pains to make sure stakeholders were aware. The stakeholders affected by such a recommendation aren’t just lawyers or policy analysts – they include workers who are exposed to hazardous substances every day at work, retired factory workers who were exposed to asbestos, and widows, or soon-to-be widows of workers dying of cancer. These people should have been clearly told that the Review might recommend that the workers’ compensation system stop paying benefits for occupational disease. They should have had the opportunity to explain how such a step would affect their lives.
5.2 There is no principled reason to de-fund occupational disease.
There is no principled reason to remove occupational disease from our workers’ compensation system. The purpose of workers’ compensation is to provide a no-fault system that insures that employers collectively bear part of the cost of workplace injuries. There is no reason that occupational disease claims should be excluded. They, like other work-related injuries, are conditions caused in significant part by work.

The Green Paper suggests that occupational diseases are unique for three reasons: (a) multiple causes; (b) long latency periods; and (c) the potential for scientific developments to result in more claims. None of these features justify removing occupational disease from our workplace safety and insurance system.

Questions about the relative causal role of work conditions are not unique to occupational disease. Many, if not most, workers’ compensation appeals related to entitlement involve both work-related and non-work related factors. The Board and the Tribunal have adopted the “significant contributing factor” test from tort law, as set out by the Supreme Court of Canada in Athey v. Leonati.
 After a process similar in scope to this Review, the Occupational Disease Advisory Panel, chaired by Brock Smith, concluded that this approach to causation was appropriate for occupational disease.

The long latency periods and potential for scientific developments are unique, at least in degree, to occupational disease. These aspects of occupational disease claims can make claims costs more unpredictable and thus raise some challenges for funding the workers’ compensation system. This uncertainty justifies a significant “cushion” in the Board’s funding to deal with potential increases in occupational disease claims. It justifies funding significant research to reduce uncertainty. It also justifies investments in prevention and employer incentives to reduce the risk of occupational disease. But the unpredictability of occupational disease claims does not justify their removal from the workers' compensation system.

We should be mindful not to overstate the challenges associated with occupational disease. Occupational disease claims are often not as unpredictable as intimated in the Green Paper; in fact, many occupational diseases are more predictable than other types of injuries. The most costly occupational disease claims in the past few years has been asbestos–related conditions. But, these injuries were predictable for a number of years before they manifested and the Board had time to prepare for these long-latency injuries.
Similarly, while scientific developments may uncover new evidence of work-related conditions, there is no imminent threat of overwhelming the system, as intimated in the stakeholder meeting. Such a risk is theoretical. While occupational disease claims have risen significantly, no-one has provided any evidence of an impending – or even potential – development that would overwhelm the worker’s compensation system. Indeed, while claims costs have risen from around 6% to around 9% of claims cost in the past ten years, this still remains a relatively small portion of total claims costs.
 A 3% increase in ten years is cause for careful monitoring, but not cause for a radical overhaul of our worker’s compensation system.  

Some, including Professor Weiler, have raised questions as to why those who suffer from occupational diseases should be treated differently than those who develop the same diseases from non-work related factors.
 This is a valid philosophical question and one that could be broadened to the question of why workers who develop disabilities because of work-related accidents or illnesses should be treated differently than people who develop similar disabilities because of non-work related factors. 

But the debate over universal disability system is a debate for another time and place. This Review is about how best to fund the workers’ compensation system. And if we intend to preserve our system of no-fault collective liability for work-related injuries, that system must include workers who suffer from occupational diseases and their survivors. Indeed the challenge for the worker’s compensation system is not just funding occupational disease claims, but ensuring that these claimants are treated fairly. As Professor Weiler said of workers suffering from occupational disease, “[a]s long as we have a distinct program for compensating just workplace disabilities, we have an obligation to make the system more open and more equitable in its appraisal of this category of claimant.”
  
6 Conclusion

We were struck in reviewing the Marshall submissions by how often Board management framed its arguments and conclusions around employer perceptions of fairness. The submissions repeatedly suggest that "perceived fairness" and perceived insurance equity are central goals to consider in crafting a secure financial future for the Board. The Marshall scheme even proposes that employers who believe the system is "fair" will no longer respond to the financial incentives created by experience rating. 

In our view, excessive concern with the perceived fairness of the workers' compensation system is not the right starting point for a policy discussion. The Review should weigh the policy options on the table by considering stakeholder opinion, but more importantly by recommending the most logical and coherent funding options that best accord with the statutory and historical purposes of the Act. 
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