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Dear Mr. Dean:
 
Re:              Safety, health and precarious work in Ontario
 
Thank you for the opportunity to provide submissions to the Expert Panel on this issue. IAVGO is a non-profit community legal aid clinic funded by Legal Aid Ontario. We have provided legal advice, advocacy and representation to injured workers for over 30 years. Our expertise lies in workers' compensation and health and safety issues. In particular, as a legal aid clinic that serves low-income injured workers across the entire province of Ontario, our work is with some of the most marginalized workers with the most precarious employment.   In addition, we have been active with the migrant farm worker community since November 2005.  We have restricted our comments to our areas of expertise, focusing on precarious work.  
 
It was our hope that we would be joined by injured workers, migrant workers and other low-waged workers as part of the Expert Advisory Panel review process. However, most of these people we know have to continue to work, are unwilling to reveal their immigration status, or are too disabled or geographically distant to attend at this meeting. However, we have interviewed a number of marginalized workers, whose statements we will quote, with identifying elements redacted such as their name and employer’s name. We have appended their entire statements and ask that you consider them in addition to our substantive submissions.
 
Precarious Work
 
The term “precarious work” has recently moved from an academic construct, to a widely used term for the most vulnerable forms of employment. To establish a shared understanding of what we mean this term to indicate, we suggest that the Expert Advisory Panel apply the definition of Professor Leah VoskoHYPERLINK "https://docs.google.com/Doc?docid=0AbxXX27uqNmlZGhzZ2I2ZG1fMjJndjdodjJjZA&hl=en&pli=1" \l "_ftn1" \t "_self" [1] who describes precarious employment as 
those forms of work involving atypical employment contracts, limited social benefits and statutory entitlements, job insecurity, low job tenure, low wages and high risks of ill healthHYPERLINK "https://docs.google.com/Doc?docid=0AbxXX27uqNmlZGhzZ2I2ZG1fMjJndjdodjJjZA&hl=en&pli=1" \l "_ftn2" \t "_self" [2]
 
Professor Vosko explains that it is artificial to try to understand precarious employment in a binary fashion looking at standard and non-standard forms of employment. Instead she suggests that there are multiple “dimensions of precariousness – such as degree of regulatory protection, income level and control over the labour process.”HYPERLINK "https://docs.google.com/Doc?docid=0AbxXX27uqNmlZGhzZ2I2ZG1fMjJndjdodjJjZA&hl=en&pli=1" \l "_ftn3" \t "_self" [3] Professor Vosko reported that precarious employment is growing particularly amongst racialized populations, women, youth and in urban areas.HYPERLINK "https://docs.google.com/Doc?docid=0AbxXX27uqNmlZGhzZ2I2ZG1fMjJndjdodjJjZA&hl=en&pli=1" \l "_ftn4" \t "_self" [4]
  
Patricia Hughes, executive director of the Law Commission of Ontario has stated that “vulnerable workers face higher risks of work-related injury in physically demanding jobs or in employment situations operating illegally”HYPERLINK "https://docs.google.com/Doc?docid=0AbxXX27uqNmlZGhzZ2I2ZG1fMjJndjdodjJjZA&hl=en&pli=1" \l "_ftn6" \t "_self" [5] and that their precarious employment and immigration status also means that enforcement of their rights is difficult: “In these cases, factors such as immigration status, language and gender also have an effect on their capacity to use complaint mechanisms to enforce their rights.”
 
Our economy has historically relied on precarious workers to build our national railroads, to do our agricultural work, to take care of our families, to build our subways, and to construct our cities.  Yet these workers continue to be excluded from many of the basic protections that society offers.  Many “second-tier” jobs are performed by racialized, immigrant and gendered workers, often in the most dangerous industries and workplaces.     

Time after time we see workers with precarious employment willing to sacrifice their safety for what little job and income security they can obtain.  Laws governing immigration, labour and employment, workers compensation, and occupational health and safety interact to discourage precarious workers from coming forward to report health and safety issues. Workers report grossly inadequate reprisal protection and reprisals occur up to and including repatriation to home countries in the cases of migrant workers who refuse unsafe work or report workplace injuries.[6]
 
It is in this larger context that an accident occurred in what has been deemed the Christmas Eve tragedy, on Dec 24, 2009. On that day, four men fell from a scaffolding to their death, and a fifth man survived with traumatic injuries. It came to light that two Ministry of Labour inspectors had closed the site due to safety violations, but the work had been cleared and the men returned to work on the dangerous scaffolding. Each of the men had precarious immigration status and worked in precarious jobs. There was great public outcry. Our clinic is familiar with this type of story through our work with injured workers and the families of workers who have died on the job. We participated in organizing a vigil to remember the victims of the Christmas Eve tragedy and call for change. Others called for a response as well. It is understood that your work on the Expert Panel was partly in response to this tragedy, as a very public example of the failings of Ontario’s health and safety programs. 
 
We have some concerns that the result of the expert panel consultations will focus on small tweaks to the system and respond primarily to the valid concerns of better protected workers: those in unions, with higher wages and job security and without precarious immigration status. We stand together with labour advocates and their demands for better protection for all workers. However, we ask that you do not forget that this process arose out of a tragedy affecting some of the province’s most marginalized workers. Our submissions focus on similar workers.
 
Internal Responsibility Systems and Joint Health and Safety Committees
 
Ontario’s legislated system of occupational health and safety relies primarily upon the concept of an “Internal Responsibility System” (IRS) which operates through the activities of a Joint Health and Safety Committee (JHSC) in each workplace.HYPERLINK "https://docs.google.com/Doc?docid=0AbxXX27uqNmlZGhzZ2I2ZG1fMjJndjdodjJjZA&hl=en&pli=1" \l "_ftn7" \t "_self" [7] The JHSC is required to hold meetings, perform workplace inspections and table recommendations. The MOL serves as the “external responsibility system” and is to support and enforce the operations of the IRS.
 
While JHSCs may be effective in some workplaces in which employees have a higher degree of power (namely in unionized workplaces), they are largely powerless in other workplaces. The system relies upon the assumption of worker participation, representation, and effective power of recommendation to the employers. However, in the context of an increase of non-traditional employment (temporary, foreign, part-time, seasonal, agency work etc.) and decreasing unionization rates, the effectiveness of the IRS system is questionable.
 
Employers make final decisions about health and safety and can refuse recommendations of the JHSC. In fact, their only requirement is to respond to the JHSC’s recommendations within 20 days. The IRS system as it stands can only work effectively with receptive employers willing to apply resources to health and safety. An IRS can only be effective if it is a part of a comprehensive legislative system that is rigorously enforced. The Ministry of Labour must address the power imbalance inherent in most JHSCs. In other words, the MOL must address the power imbalance between workers and their employers, who have the sole control and financial means to provide healthy and safe work environments. 
Current occupational health and safety legislation is grossly inadequate for precarious workers, who exist primarily in non-union settings.  Carolyn Tuohy and Marcel Simard warned in their review of the health and safety systems in Ontario in Quebec that the power imbalance present in non-unionized workplaces diminished the effectiveness of the IRS system
 
Committees may not be as effective in small and non-unionized workplaces in the absence of some mechanism for increasing the power of workers. A number of our findings suggest that committees in small and / or non-unionized workplaces may be more subject to the control of management ... And in Ontario we found that the only committee factor which had an impact in reducing injury rates in small and non-unionized workplaces was the factor which related directly to the power between workers and managers – the existence of bipartite structures and processes.HYPERLINK "https://docs.google.com/Doc?docid=0AbxXX27uqNmlZGhzZ2I2ZG1fMjJndjdodjJjZA&hl=en&pli=1" \l "_ftn8" \t "_self" [8]
 
The Internal Responsibility System is not sufficient to address the concerns of non union workers for the simple reason that it neglects to address the power imbalance between employer and worker, the lack of resources available to workers, and the potential for reprisal in the cases of workers who exert their rights. Even if workers know their rights under OHSA the reality is that most workers will not exert them out of fear of reprisal.  
 
Recommendations
 
Stop relying on the Internal Responsibility System (IRS) in non-unionized workplaces and move to an external system of monitoring health and safety..
 
All workplaces should be to regular and un-announced inspection by the MOL.  We rely on the submissions of the Toronto Workers’ Health and Safety Legal Clinic in their detailed recommendations on this point.
 
Enforcement of MOL orders should be a priority, and carry serious consequences for employers. 
 
Increase the frequency of MOL inspections and hire the additional labour inspectors required in order to meet the goals of regular inspection.
 
Temporary Job-Placement Agencies
 
Precarious work is often staffed through “temp agencies” that place workers in host companies, often with little training. Take the case of “Shad” who has lived in Canada for eight years and has worked primarily in the manufacturing sector. Shad found a new contract through a temporary employment agency that placed him in a factory where he worked 6 days a week, 12 hour shifts on a printing press. The machines had no censors or safeguards in place, although they should have. One week before his own injury, a co-worker suffered an injury as a result of the same machine. I quote Shad: 
 
A week prior to my injury, a co-worker from India suffered a deep cut in his hand due to his hand stuck under one of the folders’ blade. Despite management’s advice and the wound still afresh, he returned to work the next day, fearing he might lose his job if he were to take the matter with our temp agency employer due to his (immigration) status. I still remember.
 
One week later, Shad was working on the same machine that had sliced his co-worker’s hand between the fingers and up the arm. This is his story:
 
After cleaning and rebooting for 11 hours we were all set to begin the new print job when, while tightening the last gear for the middle roller, the machine was turned on by my operator and my left hand rolled through the connecting gears in a matter of seconds. I yelled and fell from the top of the stool on which I was standing. I was frozen and with some fluid dumped on my hand, it was wrapped up in a plastic bag and escorted to a car by a co-worker who then flew me to the hospital without wasting any time for 911. 
 
Shad’s accident resulted in an amputation of part of his hand. He goes on to explain that at the hospital his temp agency employer seized his identification and threatened him with deportation and termination if he reported the accident. 

Upon arrival, my temp agency employer, [name redacted] expressed sorrow and insisted that I present my Id and SIN card which was then handed to him by my roommate. He further insisted that I should not disclose any employer information to anyone and lured me with a back to work program as soon as the wounds healed. I was discharged the next day since I didn’t possess the health card. I did not hear from him until like a week after, when upon being contacted by the board (WSIB), he came to my place and asked if and why had I reported the board. I was unaware of any board or benefits at that time. He suggested that I relocate, threatening me to stay away from the hospital or he would not be able to offer me a job if I didn’t take his brotherly advice, as he said. I was frightened and didn’t follow-up with the hospital for weeks. Meanwhile I was dealing with the excruciating pain and trauma, I was contacted by the management where I worked, who provided me with a compensatory cheque and a WSIB claim approval document, suggesting that I take it to the hospital and get the blood soaked splint changed and treated before I end up having an infection. Thereafter I got treated. Upon requesting work, I was turned down by my employer and told that nobody would risk hiring me anymore.
 
What happened to Shad after losing this job and three fingers? He remains on WSIB benefits and has been unable to find work. He reports that he attempted to find some work including door-to-door sales and even picking worms with one hand, but each job was unmanageable for him. In these jobs after his accident he was paid as little as $4 an hour. 
 
In a later WSIB meeting with the accident employer Shad reported that his employer accused him of lying and fraud and blamed him for self-inflicting the injury in a bid to gain money. Shad was despondent and attempted suicide.
 
In spite of his horrible story, Shad says the following about safety at work:
No job is unsafe as long as responsibly handled. However, since I was an agency recruit I was deprived of proper training at my former job.
Shad’s story illustrates a number of failures: 
·       a failure of his employer to use required safety guards, 
·       a failure of the employer to report the accident to the MOL, 
·       a resulting failure of the MOL to investigate an accident one week prior to his own or to have inspected the workplace at any time to require safety precautions, 
·       a failure to be properly trained because Shad was employed through a temp agency, and 
·       a failure to ensure health and safety followed the accident. Instead of being encouraged to get health care, the temp agency told him to stay away from seeking further treatment, or he would not get a job with them again.
 
Underlying each of these problems is the fact that Shad and his co-worker who was injured in the same way the previous week, had precarious immigration status, and did not want any attention brought to their employment.
 
Recommendations 
 
Temporary Agencies and the placement workplaces should be closely monitored for health and safety practices, as they are responsible for hiring large numbers of marginalized workers. These workers are often placed into workplaces without proper training.
 
We repeat our earlier recommendation that all workplaces should be to regular and un-announced inspection by the MOL.  Enforcement of MOL orders should be a priority, and carry serious consequences for employers. 
 
Migrant Workers
 
Another category of marginalized worker that we want to draw particular attention to are migrant workers. These workers are involved in farm work, factory work, as live-in caregivers, hospitality, service sector jobs, in food processing (e.g. in meat processing plants, fish processing plants, mushroom factories). Many of these workers stay in Canada on ever-extended work permits and/or return year after year to provide meaningful labour and remit money home to their families. Kerry Preibisch, a Professor at the University of Guelph who studies migrant workers states, “Temporary visa workers are increasingly taking on a heightened profile in Canada, entering the workforce each year in greater numbers than immigrant workers with mobility rights.”HYPERLINK "https://docs.google.com/Doc?docid=0AbxXX27uqNmlZGhzZ2I2ZG1fMjJndjdodjJjZA&hl=en&pli=1" \l "_ftn9" \t "_self" [9] These workers often perform dangerous and backbreaking work and have particular vulnerabilities to injury and disease. 
 
The Occupational Health and Safety Act (OHSA) purportedly applies equally to resident workers and temporary foreign workers. While this is technically true, in practice there is differential effect and enforcement. Indeed, the legislation and practices around health and safety have disproportionate adverse effects on migrant workers. 

Live-in Caregivers 

Workers in the Live-in Caregiver (LCP) program are completely excluded from coverage by the OHSA because they work in private residences. As a result, caregivers cannot refuse unsafe work without fear of reprisal, and even where there is a fatality in a private home serving as a workplace, our understanding is that there is no automatic Ministry of Labour investigation. There are no regular health and safety investigations of the working conditions in these homes.
 
Consider "Janie", a live-in caregiver who cared for children in a home with a violent dog. Her employer required her to walk and feed the dangerous animal in addition to her childcare responsibilities. She suffered serious injuries when she was bitten by her employer's dog on three separate occasions. No inspectors could come to the house to examine the workplace and the employer faced no penalty. Indeed, when Janie told the employer that she no longer wanted to take care of the dog, the employer immediately fired her.  Because she was a live-in caregiver, the termination of her employment also meant that she was simultaneously evicted. She was homeless, relying on the support of friends, for three months until her new work permit was granted.  Without her work permit, she was not legally able to work for any other employer in Canada. In other words, she could not seek another live-in caregiver job, nor could she collect employment insurance, as she was not considered "available" to look for work, although she had paid EI premiums from her paycheques. 
 
Recommendation
 
Eliminate the exclusion of domestic workers from the OHSA. The legislative exclusion, in addition to compromising the health and safety of a significant percentage of the Ontario workforce, is discriminatory and has an adverse effect on workers in the LCP program, most of whom are racialized women.
 
Seasonal Agricultural Workers

Migrant workers are unable to risk reporting health and safety violations to the Ministry of Labour for fear of repercussions. IAVGO works closely with the community organization Justicia for Migrant Workers ("Justicia"). Justicia has met with over 1,000 seasonal agricultural workers and temporary foreign workers, many of whom reported serious health and safety violations. Not one of these workers reported filing a complaint with the Ministry of Labour.
 
The Ministry of Labour has not made proactive efforts to protect migrant workers. Regarding agricultural migrant workers in particular, we are unaware of any regular program of unannounced Ministry investigations and enforcement of health and safety on farms and bunkhouses where agricultural workers work and live. 
 
Workers participating in the Seasonal Agricultural Workers Program (“SAWP”) are legally bound to the employer specified on their work permit.  Should they want to transfer to another farm it will depend on the consent of their consulate (among other Canadian governmental agencies). When an employer decides to terminate the worker’s employment, the employer must contact the consulate and notify them of the termination.  The consulate may support the worker to obtain another job if the consulate finds the broken contract was not due (or perceived to be due) to the worker’s behaviour, but if there are employer reports that the worker was “trouble-making” the consulate will usually arrange for the worker to be repatriated to their home country and not invited back.  Two of the biggest problems affecting migrant farm workers are: 
 
	the employer power and threats to repatriate a worker at any time, particularly in response to complaints of unsafe working conditions and reports of injury, and 

once a worker is repatriated to their home country, there is very little chance of every being allowed back into the program.
 
These conditions systemically prevent migrant farm workers from standing up for safe workplaces.  They also perpetuate a standard of unsafe working and living conditions. 
 
Listen to the case of "Rafael" who has worked in Canada for seven years at various farms. He described the dangers of each 
	For cucumber work, you must sit for up to ten hours a day on a low swinging plane off a machine with legs straight out to reach through them to pick the cucumbers. It is “back breaking work.” 
	Apple work was dangerous due to the rickety ladders that are supposed to be balanced by a pipe.
	For tobacco work the workers have to cut down the field of tobacco trees with a machete, then spear the trees and spray them with pesticides. Rafael said it was easy to get pesticide in your eyes or breathe it into your digestive system. The workers then load the tobacco onto a wagon and then carry it to a giant kiln that workers would have to climb up and into.

 
The interviewer asked Rafael what lessons he had learned while working in Canada:
 
The biggest lesson I’ve learned in Canada is to just to do what the farmer say.  Because, if you don’t do what the farmer say, as I say, you’re fighting for a plane ride home or you could get a chance at another farm, and maybe you can go live at another farm but it might be good it might be more worse.  As we say in [my country], “you jump from the pot to go into the fire”.  So you might go somewhere more good, I might go somewhere more worse, you understand?
 
When asked what was preventing him and other workers from speaking out against injustice and abuse in the workplace he said
 
Well the most thing I can say about that is we are afraid of the fire, you know? We are afraid to get caught up to say something because as soon as you report something, by a click, you could go.  And when you think about it, and you reach home, and you cannot come back, what will they say?  How will you take care of your family?  
 
Rafael was asked what were some of the obstacles that exist for workers standing up for better living and working conditions. He said 

…workers can’t stand up for their rights because they be frightened.  In a sense, if workers stand up for their right and they go to the boss or they go to the union, or they go to the government, or they will do the liaison officer, the first thing the liaison officer or the boss will say “you can get a ticket, you can go back home – other people want to work,” right?  - Which is wrong, because, as I said, you come up here first and sacrifice to take care of your family.  We shouldn’t get out of it - we shouldn’t be persecuted if we stand up for our rights, ok?  We shouldn’t get threatened by losing our job or by losing the opportunities to go to the States or Canada because when we break our contract we cannot come to Canada anymore, we cannot go to the States because we break our contract, so we have to take the things that we are getting in order to come back to Canada another year.
 
…
Breaking the contract is like you going to the farmer, you use obscene language against the farmer, and the farmer could call the liaison officer and the liaison officer could send you home and say you could never come back on this program.  Or the farmer could make a report on you, he could send a letter home and say “you are giving trouble on the farm” and you will not be able to come back.  
 
We asked Rafael to explain how he felt his experiences as a racialized foreign worker differed from a white Canadian farmworker:
 
We’ll let me put it this way: I’m not really sure.  I love every single, different – I love every race in this world, but as a [names home country] worker, as a black guy working on a farm, he will get treated like if he is a slave. Workers are treated like if he is a dog - he will work very hard.  Now if a Canadian worker or someone who comes from America , and you have a high colour, you will get treated different.  Them will get it more easy work.  Canadian get driving work, or they will get leave to tend the belt – away from the kiln, which is very easy.  Now a farmworker who is a black guy, he will get more out in the cool or out in the hot sun, reaping the crops, picking up the heavy load, right?  That’s the difference, Black workers get treated like we are (inaudible).  Black workers get treated like no one cares about us, right?  Because if a white man come and he start the work, he gets treated like he’s a king, you understand?  He gets more preference.  He want a day off, he will get a day off.  If we say we need a day off, then the farmer will say, “you can’t get a day off, you came here to work”, you understand?
 
He was asked about how he felt this might related to the history of his ancestors being used for indentured service.
 
W: Well history, I don’t know much about history, but I will say this: what I know is way back, they got treated more worse.  Here it’s just a more developed way of getting black guys working.  We don’t have a chain on our back, we don’t have a whip on our back, we get paid more money, which a long time ago you get money, but not much money, and then therefore you try to run away.  You can get shoot, you could get shot, you could get beaten, you could get (inaudible)- these things.  Now I’m saying again, I not a racist, but what I’m saying is that the times that we live in, this is a more modern way of slavery work.  But there is a difference, they don’t have a whip - they just don’t have a belt on you, so it’s different, but, it has got more money...
 
A lot of the conditions are the same, because as I said, we just don’t live on a chain, because if we raise our hands to hear the boss or close the boss, then right away it’s a flight home...  
 
Another aspect of the migrant farmworker programs is the living arrangements in bunkhouses which are frequently overcrowded, unsanitary or in poor condition. Inspection of these residences is prior to the arrival of the workers, and in our experience, approves living arrangements that are often unsafe and inhumane. Listen to Rafael’s experience:
 
The first farm I stayed on I spent my years here.  The bunkhouse was not really a bunkhouse, it was a car garage, the wall was concrete wall; the ground was concrete wall.  The heater was not so – well, we didn’t get much enough heat for winter time because we stayed here until the end of November.  That was the first farm.  The second farm we stayed at we were in a barn.  We have no heater, the heater is two stoves, electric stoves, right?  The toilet is next to the kitchen, it is not separated.  That’s the farm I’m staying at right now.  Um, the housing condition is not well, it’s not good for you - that’s what the doctor is saying.  
 
I: What do you want changed at your workplace?
 
I would like a proper bunkhouse, something- it may not be a house, but it could be something  where I would be comfortable in – a proper bed, proper heating system, proper stoves, proper fridge, proper bathing system like toilets and baths away from the cooking – that’s what I would like.  Not a bunkhouse where you mind animals.
 
Another worker, "James" and his coworkers were riding on a flatbed tractor when James fell off and landed on the ground.  He woke up in the hospital with injuries to his head, neck, back, and leg. His employer tried to deport him immediately, even before he could undergo an MRI to determine the extent of the damage.  Why did the employer think it was "okay" to have workers on a tractor without safety mechanisms? Why did the employer think it was acceptable to repatriate James before appropriate medical care could be received? Migrant workers are not just under the radar of the MOL, when there is a problem they are often sent out of the country so that they are completely off the radar.
 
Migrant workers represent some of the most marginalized workers in Ontario and are widely considered "disposable" because of their temporary and employer-dependant status in Canada. This marginalization requires the Ministry of Labour to pay special attention to these workers and ensure that OHSA laws are respected and penalties are imposed.
 
Another farm worker, “Lennox” was badly injured on the job on his 14th year coming to Canada to do seasonal work. He explained that he was assigned a wide range of work from spraying pesticides, to welding broken equipment, to washing the boss’ car. He explained some of the chemical work:
 
…that first year when I came here to work my boss made me spray – and he didn’t give me a respirator and in myself I knew it was wrong but because, you know, I wanted to do something and it’s a job that somebody have to do, and I said okay I’m going to do it.  But doing it for that first year without a respirator I realized that it’s hurting me and I feel different in my body then here when I wasn’t spraying so I realized that something went wrong.  So I was talking to a buddy, a friend of mine, and he’s telling me simple, I shouldn’t spray without that– that actually I should even be going to school before I start mixing chemicals – which I didn’t know. I should have a chemical license and I didn’t know.  And even now my boss is still allowing me to spray but I don’t have a chemical license.  But I still do it anyway because he say I got to do it otherwise I go home.  So, those are the things I’d expect somebody to be listening to, you know, somebody can be looking into, you know, - where the changes can be made.   Trust me.  Whoever is not tired, who ever is in the upper seat, look into this because a lot of us are being abused, abused, dearly; while we are just trying to earn an honest wage to take care of our family.  
 
Lennox explained his accident:
 
XXXXXHYPERLINK "https://docs.google.com/Doc?docid=0AbxXX27uqNmlZGhzZ2I2ZG1fMjJndjdodjJjZA&hl=en&pli=1" \l "_ftn10" \t "_self" [10] [worker description of his workplace accident, which due to its nature, could potentially identify him. In general, the injury required one week hospitalization, surgery, and has left him with serious continuing effects and functional limitations] …My boss is saying I have to go back to work.  I know I can’t…. XXXXX  [further identifying details about his injury]  But he’s saying I have to go to work.  I don’t think that’s fair.  You know, this is just my point of what happen when you come from another country to work and don’t have anybody to stand up for you.  You don’t know anything, so it’s kinda hard.  There are changes to be made.  I want to make a difference.  And that’s the reason why I’m saying anything tonight.   So this is all I have to say right now.
 
Lennox spoke of knowing “quite a few” other farm workers who were injured. He gave one example: 
 
A friend of mine he was here and he fell off an apple tree, for sure, off a ladder and he broke his back, and he was, like, in the hospital for a couple of days and then he went back to the farm and he was there and before he got well the boss say he’s got to get up and work, otherwise he go home.  He didn’t really fight it.  He go back and work with his back and there is no benefit for him and he couldn’t tell the boss he’s not going because if he refused to work then they’re going to send him home and then he get nothing also, and he don’t get the chance to come back up here if he wants to work here somewhere else.  I know a case like that.  Yeah.
 
…He never got a chance to come back because once you refuse to work - they have a system back home.  If you go home they said “you breached the contract”.  You sign a contract here and once you go home without your time is up - even though you meet injury and you cannot complete the tasks – they said you breached the contract so they don’t send you back to the country to work no more.  
 
Recommendations
 
The Ministry of Labour must work in conjunction with Citizenship and Immigration Canada to provide protective immigration status and employment mobility rights to persons entering the country for the purposes of providing labour.  
 
The Ministry of Labour must engage in an intense and targeted campaign to address Occupational Health and Safety practices on Ontario farms employing migrant workers. This campaign must include regular and unannounced inspections of all farms employing migrant workers.  
 
Housing conditions must be inspected, before and during the farm work season. Safe Workplace Promotion Services Ontario should not be relied upon to do this campaign, as its prior embodiment of the Farms Safety Association is explicitly biased toward employers.
 
The scope of the OHSA and regulations must be broadened to provide equitable and meaningful rights to farm workers, including explicit recognition of repatriation as a form of reprisal and increased penalties for such reprisals.
 
The Ministry of Labour must work with farm workers and their advocates to plan and implement a campaign and changes to the OHSA and regulations.  

Pesticide Exposure and Occupational Disease of Migrant Agricultural Workers
 
Many migrant farm workers will be in contact with pesticides as a requirement of their work. Although many will be in contact through their responsibilities to apply these chemicals, others are exposed due to their work with sprayed crops, and through living and working in the midst of sprayed crops.
 
Although there is increasing consumer demand for organic and pesticide-free products, there is no active monitoring of the health of farm workers under regular exposure to these chemicals. We know of no investigations performed in Canada on the number of deaths due to occupational disease through farm chemical exposure. However, we can be fairly certain that the number of workers with occupational disease is high given the conditions in which they work. 

The WSIB would have statistics on occupational disease claims made by agricultural workers each year, but these are unlikely to be an accurate measure of disease. As with most occupational diseases, the effects and disease processes are often detectable only years or decades after exposure. For migrant farm workers, this means that detection will often come when they no longer live and work in Canada. As with all migrant workers attempting to make workers’ compensation claims from out of the country, there are significant barriers to reporting illness, proving a connection between the illness and the farm work, and therefore in obtaining benefits. We also suspect that most workers will not be familiar with their ability to claim workers compensation.
 
Janet McLaughlin researched migrant workers’ health issues in Canada and after the return to their home countries.[14] We highly recommend that the Expert Panel consider her report, “Falling Through the Cracks: Seasonal Foreign Farm Workers’ Health and Compensation Across Borders”. Over two years, she interviewed over 100 migrant workers and in off-seasons lived with migrant workers and their families in Mexico and Jamaica, focusing on 40 case studies, with particular attention to workers who had returned home from Canada either sick or injured. She reported workers with musculoskeletal conditions, kidney failure, paralysis and various forms of cancer. One of her case studies, “Pedro” had worked in Canada for three years on a vegetable farm. On one occasion, he was asked to apply chemicals to plants without training. Due to the effectiveness of the testimony, we quote from McLauchlin’s report: 
 
A friend and co-worker of Pedro recalls what happened:
 
We would work simply with a shirt, we didn’t have equipment… We don’t receive
training… One occasion…we cleaned the greenhouse…and Pedro… was going
around with the sprayer…I remember that he had not (sprayed a certain
chemical) before, and so that is why he was nervous when the boss came in.
The boss got there and he wanted to hurry us, to move our hands faster and do all
the work faster, and so Pedro took the sprayer backwards, and since the wind was
(blowing) from there to here, all the liquid came over his body. The boss said that
it was okay, that there was no problem, but Pedro started to have itchiness on his
body. He asked for permission to go shower, but the boss did not want him to; he
said that the work was urgent.
 
…At the end of the day he went to shower because he had a lot of itching all over
his body, he had red lumps. The next day… I saw him in the morning, he had
many lumps and I told him that it had been bad that the boss had not let him go
shower.
 
No WSIB claim was ever filed for the problems arising from Pedro’s pesticide
exposure, nor was his illness reported to any officials. It is unclear if he went to see a
doctor, but no medical records can be found. After the incident, Pedro’s health
deteriorated and manifested in a number of serious symptoms. Alejandra, Pedro’s widow,
recalls what happened when he returned to Mexico:
 
When he came from Canada he came with bad headaches, nausea and heavy nose
bleeds. He would cough and cough and his body was weak. He had no strength.
 
I didn’t recognize him in the airport…. He was very pale, almost without any
blood. He had lost 20 kilos. The first few years (in Canada) he was well, the
problem was the last year, after the accident. Before everything was normal. He
was healthy.
 
He saw blurredly, he would get hopeless… he would say that his head was
exploding. They told me that his… kidney was very bad, they did a dialysis on
him, they took out a liquid from him that smelled very bad. With the money that
(my husband) earned (in Canada) I paid (for his medical expenses); he had no
insurance. We ran out of money and had nothing left. He came home in October.
In December he was in grave conditions and in February he passed away.
 
The story of Pedro illustrates some of the unique difficulties that migrant workers face such as:
 
·   exposure to pesticides
·   lack of training
·   attempting to obtain health-care
·   attempting to obtain workers’ compensation
·  failures to report incidents (Pedro’s wife only managed to locate a representative in Canada after Pedro died) 
 
In Washington State, the Farm Worker Pesticide Project has attempted to monitor farm workers’ exposure to a number of pesticides. Some of this work has been through measuring air quality in communities and areas around sprayed fields, but the most persuasive studies have actually measured medical indications of chemicals in farm workers’ blood.[15] The results were shocking. It found that in 2004, one in five farm workers had “significant nervous system impacts.” Of 580 workers who were measured first at a base-line level (prior to work on the farm) and again during spraying, 123 (20.6%) had significant depressions in cholinesterase, an essential enzyme in the nervous system which is inhibited by two types of pesticides used on farms.[16]
 
The report noted that in a large percentage of these cases, there was no evidence of non-compliance with the industry standards. That is, even compliant employers with protective gear and engineering controls had workers suffering serious nervous system impacts. It also noted that the indication of hazardous pesticides may have been undercounted due to the fact that some workers declined monitoring due to perceived employer interference. The researchers noted that “Workplaces in which workers were afraid to exercise their right to be monitored may well be ones in which there is a general lack of caution which could increase exposure.”[17] Or in other words, the farms with the worst practices and protections with respect to pesticide exposure, may have had workers decline participation out of fear of exposing their employers and losing their jobs.
 
The Washington State authority responsible for monitoring and enforcing health and safety (“Labor and Industries”) had the power to require employers to do a workplace safety audit to identify causes of exposure, if the cholinesterase levels dipped by 20%. If they dipped by 30 or 40% (depending on the test) Labor and Industries had authority to require employers to remove workers from handling and other high exposure tests. Unbelievably, although over 20.6% of the farmworkers had cholinesterase drops of 20% or greater, indicating significant nervous system effects, the government decided not to use their enforcement powers and instead chose to offer optional consultations to employers.[18]

Migrant farm workers in Canada are affected by chemical exposure to a much larger extent than what we are aware of.  We can be fairly certain that few workers or their families ever receive the compensation they are entitled to.  These workers are dying in the shadows. 
 
Pesticide safety is not our legal aid clinic’s area of expertise, and we would defer to the specific recommendations of worker safety groups such as Occupational Health Clinics for Ontario Workers (OHCOW). However, we would also adopt the specific recommendations made by the Farm Worker Pesticide Project report:
 
Recommendations
 
The MOL should work with the Ministry of Agriculture, Food and Rural Affairs and the Ministry of the Environment to end the use of the dangerous pesticides, including Ops, CBs, carcinogens and other highly toxic pesticides. This should include phase-out deadlines, funding for sustainable agriculture programs and ensure worker involvement in decision-making processes.

There should be regular and unannounced MOL inspections of farms and bunkhouses where migrant workers work and live (this cannot be emphasized enough).  

Studies should be encouraged and well funded to determine the extent of pesticide exposure among agricultural workers, especially migrant workers.  These studies should be planned with worker-centred groups who have a history of working with migrant worker communities.
 
The MOL should take steps to develop regulation of pesticide safety including:
1.    requiring the use of closed systems for the mixing and loading of all dangerous pesticides;
2.    establish requirements for no-spray buffer zones around unprotected workers, their homes, and to otherwise reduce pesticide drift;
3.    require enclosed cabs for applications of highly toxic pesticides, gloves for fieldworkers, full-face respirators for handlers, showers and changing areas at workplaces and other protections.[19]


 
 
Workers' Compensation (WSIB)
 
Our clinic works most closely on claims at the WSIB after a workplace injury has occurred. The policies and practices of the WSIB directly affect occupational health and safety. For example, its program of employer payment incentives (Experience Rating, discussed more below) encourages the under-reporting of workplace accidents and the WSIB policy of pushing for quick returns to work, often before a worker has healed from an injury, put workers in greater risk of re-injuring themselves or aggravating an earlier injury. We set out some examples in the submissions below.
 
Experience Rating 
 
Experience Rating is an incentive program that is supposed to increase workplace safety by adjusting employers’ premium rates based on their individual claims history, or their “experience” of workplace accidents. By measuring lost time injuries (LTIs)HYPERLINK "https://docs.google.com/Doc?docid=0AbxXX27uqNmlZGhzZ2I2ZG1fMjJndjdodjJjZA&hl=en&pli=1" \l "_ftn11" \t "_self" [11] in a workplace, the WSIB will either reward an employer for their relatively low rate of injuries or penalize them for their relatively high rate of injuriesHYPERLINK "https://docs.google.com/Doc?docid=0AbxXX27uqNmlZGhzZ2I2ZG1fMjJndjdodjJjZA&hl=en&pli=1" \l "_ftn12" \t "_self" [12] by adjusting the quantum of payment owed to WSIB. The goal of the program is to increase the safety of workplaces through providing an external motivation or value to employers investing in workplace safety.
 
Experience Rating encourages employers to engage in strategies to lower the number of injury claims without improving workplace health and safety. Many companies “manage” injured workers’ claims to reduce the appearance of workplace injuries. This is done by contesting workers’ claims, encouraging workers not to report injuries, paying injured workers’ wages rather than having them receive WSIB benefits and rushing workers back to work. Employers are motivated to under-report injuries and pressure workers to return to the workplace before they have healed (leading to greater rates of re-injury).
 
The Ministry of Labour uses LTI statistics as a false indicator of the safety of a workplace; the Ministry claims that because the LTI rate has dropped in the past decade Ontario workplaces are healthy and safer. Further, the MOL uses a claims-based system to investigate workplaces thus targeting those employers who are reporting injuries. Claims based enforcement is thus of very limited effectiveness.

The effects of Experience Rating on health and safety are particularly stark in the case of employment arranged through a temporary agency at a host employer. If a worker was placed at a host workplace through a temporary agency and becomes injured, only the temporary agency’s Experience Rating is affected. In other words, the host employer could (and often does) have high numbers of workers who were injured at work, but a clean Experience Rating record. This practice provides an incentive for employers to use temporary agencies to staff the most dangerous positions where injuries are anticipated. Instead of incentivizing safe workplaces, the Experience Rating program provides only an incentive to use temp workers. There is no financial incentive to “clean up” workplace safety because host employers can currently avoid MOL investigation by offloading their record to staffing companies.
 
Experience Rating profoundly jeopardizes workers’ safety as it creates an incentive for employers to hide injuries.  We rely on the submission of other worker-centred groups to elaborate on this point, however, it is abundantly clear that any change to occupational health and safety practices must be accompanied by a fundamental change in Experience Rating to be effective.
 
 
Recommendations
 
Terminate the Experience Rating Program (New Experimental Experience Rating) and replace it with an incentive program that provides rebates based on employers’ investment in health and safety prevention measures such as training, safety practices, substitution of hazardous substances etc.
 
Placement employers and temporary agencies should be jointly responsible and liable for workplace injuries; including compensation coverage and costs, health and safety records and statistics, and all other responsibilities under the OSHA and the WSIA. 
 
Lost Time Injuries should be reflected on the records of both the temporary / staffing agency and the host employer.
 
WSIB and Migrant Workers
 
Workplace Safety and Insurance Board (WSIB) coverage is to be mandatory for all workers in selected industries, with no distinction made in law between resident workers and migrant workers. Although migrant workers are generally covered by WSIB, in actual fact their entitlements and ability to access compensation are severely limited.
 
Access to Medical Care

There are significant barriers for migrant workers in accessing healthcare.  These barriers have a direct impact on the WSIB entitlements for migrant workers.  
 
First, due to the rural setting of agricultural work, migrant workers are largely dependent on their employer to provide transportation to doctors.  This reliance on their employer is problematic for a number of reasons.  Because of the very legitimate fear that an employer will repatriate an injured worker, transportation to a doctor by an employer is often seen by workers as a last resort. Second, employers are frequently unwilling or unable to take workers to obtain healthcare when asked to.  The Board will reimburse the cost of transportation to workers who seek medical care for a compensable condition, however using taxis is not a practical alternative as the cost is often too much to pay upfront, especially in rural settings.
 
In the case of non-English speaking workers, upon arrival at the doctor's office, interpretation is often unavailable or provided by the employer.  Many people have indicated a preference for independent interpretation to ensure accuracy, no misrepresentation, and confidentiality.  Issues related to translation can be minor or major.  In severe cases, problems with translation can impact a worker's entitlement to WSIB (e.g.: work-relatedness of injury, return to work issues).

Many workers do not have a family doctor and instead rely on walk-in clinics, the emergency room or the family doctor of the employer.  Because of the hours of work and because of employer-dependency on transportation, most workers go to after-hours walk-in clinics.  As such, there is no one to provide continuous monitoring of a worker's condition.  
 
Lack of health cards is another key barrier.  In the case of SAWP workers, employers are supposed to arrange OHIP cards when workers arrive.  However workers have continually advised us that many farmers do not make getting OHIP cards a priority and workers can wait months to obtain proof of their health care coverage.  In addition, we have heard numerous reports of employers withholding OHIP cards from workers.  This means that, at very least, a worker will be charged (usually $50) for going to a walk-in clinic.  Certainly the cost factor of not being in procession of proof of OHIP coverage deters (if not prevents) workers from seeking medical care.  "Low skilled" workers also experience a wait time before qualifying for OHIP.  Workers without immigration status are excluded from OHIP altogether.    
 
Access to medical care is extremely problematic for migrant workers.  The barriers described above have tremendous consequences for the recovery and health of migrant workers as well as entitlements to WSIB, especially with regards to initial and ongoing entitlement.
 
Recommendations:
    
The WSIB must develop policy that takes into consideration the barriers that migrant workers experience in obtaining health care.  
 
The WSIB must work with the medical community to develop a system of reimbursement for transportation on the same day as a worker seeks treatment.
 
The WSIB must work with the medical community to encourage access to translation services.
 
The WSIB must take a more active role in arranging ongoing care, especially in obtaining priority appointments with specialists for migrant workers.    
    
 
Inability or Lack of Opportunity to Report to WSIB  
 
Practical barriers actively prevent workers from reporting injuries to the WSIB. Even if medical attention is sought and a claim is filed, many workers experience barriers in communicating with the Board.
 
Imagine facing a daunting, paper-intensive bureaucracy like workers' compensation without a private mailing address (workers must have mail sent to their employer's address), or without a private phone and no answering machine. Imagine trying to file the detailed paperwork required not only without any legal advice, but without the ability to read, write or speak fluently in English. 

Further, as will be later discussed, it is our experience that the WSIB rarely has the home address and contact information for a workers in their home countries.  
 
 
Recommendations: 
 	
Hire more Case Managers who are able to speak languages other than English.  Ensure prompt and regular translation services are available to workers who need it.

All correspondence must be provided in the worker’s language.  
 
The WSIB needs to make proactive and repeated efforts to communicate with migrant workers as soon as possible after an injury.  

The agricultural department at the WSIB should consider extended hours on Friday nights (the only day many migrant workers have access to a pay phone) to discuss injured migrant workers claims. 

Obtain contact information for workers in home countries as soon as possible.
 
Deportation - The Consequence of Reporting an Injury, Abandoned Claims, and Return to Work Disputes  
 
As noted earlier noted, the two major problems for migrant agricultural workers are that:
	 Employers can repatriate them at any time (particularly in response to complaints of unsafe working conditions and reports of injury) 
	Once a worker is repatriated to their home country before their contract is up, there is very little chance of ever being allowed back on the program.

  
When seasonal agricultural workers suffer an injury at work, our experience is that they are often deported immediately upon reporting their injury to their employer, before receiving sufficient medical care and potentially before the required report to workers' compensation. Migrant workers regularly tell us about their co-workers who are sent home immediately after sustaining an injury (“the next day”).
  
Similarly, we have noticed an alarming trend in the number of migrant farm workers who have actually been able to get their “foot it the door” of the workers compensation system, but whose employer uses a return to work dispute to repatriate the worker.  We have serious concerns that many partially disabled migrant workers are deported and cut off benefits before a Return to Work Specialist can ever get involved, before a medical condition is investigated, and certainly before the worker knows their rights in a return to work situation.  Because of repatriation, these workers loose any chance to have a mediated return to work.  Meanwhile, the employer is easily able to avoid being challenged on the suitability of modified work and is able to significantly reduce the appearance of lost-time claims.  As I suspect many farmers know, using an return to work dispute is an extremely effective way of permanently disposing of injured migrant workers.  

I also note that because obtaining a job in Canada is especially important (and competitive) for workers who live in countries with poor economic conditions, many migrant workers who we’ve spoken with are willing to do jobs that are beyond their functional abilities (just as they are willing to hide injuries and neglect medical care) if it means increasing their chances of job security.  As such, when a return to work dispute occurs, we can be sure that a worker’s complaints are legitimate. 

Lastly, although claims abandonment statistics on migrant workers have not been made available to us, we anticipate communication barriers up to and including the deportation of workers means that a disproportionate amount of migrant workers’ compensation claims are considered abandoned.  We find it especially disconcerting that the WSIB frequently asks us, as representatives, for the worker’s home address and contact information.  Why do they not have this information on file?  What does this lack of contact information mean for unrepresented workers?  The system is clearly not designed to meet the needs of these workers once they leave the country.

With all the barriers preventing workers from access to compensation, it is little wonder that there are so few workers' compensation claims filed and pursued by migrant workers, even though they work in one of the most dangerous and unmonitored industries in Ontario.

Recommendations   
	
Case Managers in the Agricultural Department need to be given sensitivity training on the issues affecting migrant workers. 

As soon as a return to work dispute is identified, the WSIB must provide 
the assistance of a Return to Work Specialist immediately (before repatriation occurs). 

If a worker is repatriated, the Board should use its investigative powers to 
look into the issues surrounding the worker’s injury and repatriation.  This investigation should consider whether the worker was able to seek proper medical care, whether the employer evicted the worker (after refusing to work), and whether the worker was fired or pressured to leave the country by the consulate.    

The Board must remain in contact with a worker and his or her treating physicians following the workers’ repatriation.  The onus to remain on contact must be placed on the WSIB, not the worker.  The Board must be willing to pay doctors and hospitals in the home country upfront to ensure a worker is able to receive equitable medical care and equal adjudicative consideration based on the medical reports provided.

The Workplace Safety and Insurance Board must work in conjunction with Citizenship and Immigration Canada to provide permanent protective immigration status to persons entering the country for the purposes of providing labour.  This will allow migrant workers who experience a workplace accident to be subject to the same protections and responsibilities as other workers in the province.  
. 

Time Limits as Barrier
 
Another barrier to even getting in the front door for workers' compensation is the time limits imposed by the Workplace Safety & Insurance Act, 1997 for reporting injuries and appealing negative decisions of the WSIB. The statutory time limits negatively and unfairly affect all injured workers, but have a disproportionate adverse effect on migrant workers. For the reasons outlined above, migrant workers are unable to report injuries in a timely fashion or access and navigate the complicated process to appeal negative decisions. 

	Recommendations

Time limits for reporting to WSIB must be flexible for migrant workers to reflect the additional difficulty they face in communicating with the WSIB from isolated rural communities without phone or internet access, or from their home country when they are repatriated.

 
Discrimination and Unfairness in Workers' Compensation Benefits: No Obligation to Re-Employ, 12 Week Recalculation, Deeming 
 
Generally, migrant workers are only willing to report to WSIB when they have suffered a serious injury and it is plainly apparent that they are not able to continue working and, further, will never again be recalled to work in Canada because of their injury. Even in these circumstances, very few workers have the ability and resources to pursue claims to compensation.
 
In the small number of cases where migrant workers are able to pursue claims, the application of law and policy acts to discriminate against them. 
 
No Obligation to Re-Employ
The Workplace Safety and Insurance Act, 1997, c. 16, Sched. A, s. 41 (1) states that “The employer of a worker who has been unable to work as a result of an injury and who, on the date of the injury, had been employed continuously for at least one year by the employer shall offer to re-employ the worker in accordance with this section”.
This clause not only contravenes human rights legislation with respect to disability, it adversely impacts racialized, gendered, young and immigrant workers who, as earlier noted, are becoming increasingly overrepresented in the temporary work force.  
The WSIA permits employers of migrant farmworkers to dispose of migrant workers, never hiring them back.  This clause has disastrous effects on the lives of farm workers and their families. 
Long Term Recalculation
According to WSIB’s Operational Policy Manual, Policy 18-02-04, workers in non-permanent employment are expected to undergo a long term earnings recalculation beginning the 13th week of LOE benefits.   The earning basis used to determine the worker’s benefit rate is based on the average earnings of up to 24 months prior to the workers injury.  
For most seasonal workers, Employment Insurance benefits would be included in their average earnings.  However, because migrant workers are prohibited from collecting EI their average earnings are significantly reduced.   
We have brought this to the WSIB’s attention, and they have amended a policy that now includes “probable” EI payments.  However there continues to be problems for workers who would not have been entitled to EI, either because they didn’t have enough hours or because it was their first year working in Canada.  As a result we see workers who are on full benefits, recognized to be totally unemployable, yet who only receive, in the case of one worker, $54 per week. 
Deeming Migrant Workers
 
Where migrant workers have a permanent injury and are unable to continue working in the pre-injury job, they are most often repatriated to their home countries and experience severe barriers with respect to earning capacity. When this happens, rather than receiving ongoing loss of earnings (LOE) benefits if the worker loses pay because of the injury, as would any other worker injured in Ontario, migrant workers' benefits are almost always terminated. This is because the WSIB "deems" workers as “able” to find other suitable work in Ontario, even when they are living in another country or legally prohibited from working another job in Ontario due to an exclusive work permit with one employer. Thus, a farm worker from Jamaica is told that there are available jobs that would be suitable for his injuries, for example as a cashier in Ontario, and so is "deemed" to have no ongoing wage loss despite the fact that he is not in Ontario and there is no available suitable work in Jamaica that would restore his pre-accident earnings. This bizarre refusal to recognize the reality that repatriated injured migrant workers cannot possibly work in Ontario means that they lose their WSIB benefits. If that weren’t bad enough, migrant workers are excluded from the retraining programs that assist workers in Ontario in returning to gainful employment.  The Board is able to use the worker’s repatriation to avoid providing retraining programs while simultaneously refusing to recognize that workers are unable regain their earnings capacity once they are repatriated.   
 
One of our client's cases presents a stark example of the discriminatory and unjust treatment of migrant workers. "John" was employed as a foreign agricultural worker.  One day, while he was pruning apple trees, John was gouged in his right eye by a tree branch.  For over a year, John had to stay in Canada so that he could receive ongoing medical treatment.  He underwent two surgeries on his eye, but his vision remained severely impaired. John's loss of earnings benefits were terminated while he remained in Canada for medical treatment.  The WSIB terminated his benefits because they said he could find work - even though he was not legally allowed to work at any job other than at the accident employer’s farm, which was no longer possible, due to the nature of his injury. 

The rationale for the termination of loss of earnings benefits, in a decision letter by the WSIB, was that, while the WSIB "realize[d] that you are unable to work in Canada" this was "not because of your compensable disability, but because of the contract between your native country and immigration." In short, even though John had to remain in Canada in order to receive medical care for a workplace injury, his benefits were cut off as if he could work in Canada. The denial of ongoing benefits to John discriminated against him because of his citizenship status. In practical terms, it meant that he was forced to remain in Canada without any means of financial support. John has since been deported, and receives no ongoing financial support from the WSIB despite his permanent disabling injury. 
 
Recommendations
 
Eliminate the discriminatory clause in the Workplace Safety and Insurance Act that limits an employers obligation to re-employ workers.

The government must commit to working with migrant workers and their advocates to determine how best to update the Workplace Safety and Insurance Act to provide fair access and appropriate loss of earnings for migrant workers.
 
Provide migrant workers with adequate access to re-training programs to allow them a chance to find gainful employment in their home country that re-instates their pre-accident earnings.
  
The MOL should impose sanctions for employers who repatriate / deport migrant workers after they report injuries or unsafe work.
 
Conclusion
 
It is said that history does not repeat itself; in the case of occupational health and safety, however, one cannot avoid finding tragic repetitions.  The 17th of March, 2010, was the 50th anniversary of the Hoggs Hollow disaster in which five immigrant Italian workers died due to the unsafe working conditions of the tunnel they were digging for a Toronto watermain. There were reports that some workers had complained of the dangerous conditions and were fired or left the project. The Coroner’s Report stated that almost every one of the safety regulations was continuously violated and that the management’s attitude towards worker safety was callous.  That tragic event and the reactions from workers and the public, prompted the government to a major overhaul of the health and safety laws in Ontario.  
 
The December 24th tragedy occurred nearly fifty years after the Hogg’s Hollow tragedy. Four immigrant workers with precarious immigration status died at a Toronto work site that had already been subject to two stop-work orders based on safety concerns. The workers’ families reported that the men noted the dangerous working conditions and had been afraid.  As in the Hogg’s Hollow aftermath, the Ministry of Labour is being called upon to respond to the need to better protect workers in Ontario, and particularly to the need of the most marginalized workers in precarious forms of employment.
 
We request that you consider the attached statements of injured workers and migrant workers as well as our recommendations contained in this letter. IAVGO welcomes the opportunity to provide further input on your consultation process. Thank you for taking the time to review our submission.
 
Yours truly,
 
 
IAVGO 
Industrial Accident Victims Group of Ontario
 
per: 
Kate J. Zavitz, Staff Lawyer
HYPERLINK "mailto:zavitzk@lao.on.ca" zavitzk@lao.on.ca
 
Jessica Ponting, Community Legal Worker
HYPERLINK "mailto:j_ponting@iavgo.on.ca" j_ponting@iavgo.on.ca
 
encl. Statements of injured workers and migrant workers (redacted to maintain anonymity)
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