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Introduction

As a new practitioner, what do I need to know about my worker client’s basic obligations and possible benefits in the WSIB process? 
In this paper, I review basic entitlements and obligations in the following areas:

· Compensation for physical and psychological injuries; 
· Compensation for permanent impairments; and
· Work transition/ return to work.

The guidelines in this paper reflect the law and policy as they would affect new claimants and cases being currently adjudicated. Policies and laws vary in application based on the accident date, and the date of adjudication of a specific issue. As well, policies and practices at the WSIB are in constant flux. Practitioners are advised to regularly consult the WSIB’s website for new policies, or contact a community legal aid clinic or private bar workers’ compensation practitioner to keep up to speed on changes.
There are also a myriad of strategic considerations in any long-term workers’ compensation claim. A good basic guide to these strategies questions is found in Chapter 30 of A Manual for Workers’ Advocates produced by IAVGO and CLEO (now Your Legal Rights) at http://www.cleo.on.ca/english/wcManual/toc.htm. Also very useful is the attached guide, “Most Frequently Asked Workplace Safety and Insurance Questions”, prepared by the Ontario Legal Clinics Workers’ Compensation Network. 
Benefits that can flow to workers

Personal injury by accident 

Under section 13 of the Workplace Safety and Insurance Act, 1997 (the “WSIA”), “a worker who sustains a personal injury by accident arising out of and in the course of his or her employment is entitled to benefits under the insurance plan”. 
Personal injury is not specifically defined in the law or current policy. However, it generally refers to any physical damage to the body. In its policy, the WSIB defines an “accident” as follows:

Accident includes

· a willful and intentional act, not being the act of the worker

· a chance event occasioned by a physical or natural cause, and

· a disablement arising out of and in the course of employment.

A chance event is further defined “as identifiable unintended event which causes an injury”. And, a disablement includes a condition that emerges gradually over time as an unexpected result of working duties.
 
In practice, a chance event might includes things like a slip and fall or crush injury. A disablement includes injuries like carpal tunnel syndrome from repetitive motions. 
The WSIA also covers occupational diseases, such as cancer or asbestosis (section 15).
In adjudicating physical injuries, the WSIB often terms such injuries as “organic” whereas psychological injuries are termed “non-organic”. 

Time limits 

Workers are required to file claim for workplace injuries within six months (section 22(1)). Although it has the discretion to do so, the WSIB is not generous in extending this time limit.  
Workers must also appeal any negative decisions within the time limits set out in the WSIA (six months to appeal for most decisions, 30 days for decisions about return to work or labour market re-entry; section 120). The WSIB requires appeals to be made using its Intent to Object form, available on its website. Again, although it has the discretion to do so, the WSIB is not generous in extending time limits. So, any representative who is - or should be - aware of a negative WSIB decision must advise the worker about the need to appeal.

Benefits flowing 

An agreement between a worker and his or her employer to forego any benefit to which he is entitled under the WSIA is void (section 16). This is a significant limitation. In the human rights or employment contexts, advocates should be wary of advising workers or employers about signing agreements that purport to surrender any rights or benefits flowing under the WSIA. 

The benefits flowing to a worker can include:

1. loss of earnings benefits (85% of net pre-accident earnings), as long as the loss of earnings continues and the worker continues to be impaired (to age 65 or for two years for workers over 63 when injured) (section 43);
2. non-economic loss award for permanent impairment (section 46);
3. health care that is necessary, appropriate and sufficient (section 33); and
4. payment for loss of retirement income (section 45).
If a worker has entitlement for a personal injury by accident, and is cooperating in all aspects of his or her recovery and return to work, he or she is entitled to loss of earnings benefits under section 43 of the WSIA. 

In addition, survivors of a worker who is killed at work or because of workplace injury are entitled to death benefits under section 48. 

Co-operation obligations on a worker are fairly onerous. In order to continue receiving benefits, the worker must co-operate in health care measures, early and safe return to work, and all aspects of a labour market re-entry assessment or plan (sections 34, 43(7)). 
Workers receiving or who may receive benefits must also tell the WSIB about any “material changes in circumstances” (section 22). Material changes can include increases or decreases in earnings, receiving CPP disability benefits, or changes in health status like need for surgery (OPM Document 22-01-02).
In addition, while appealing, workers (unless they are totally impaired or unemployable, an exceptionally high standard) must take proactive action to mitigate damages. Otherwise, even if they succeed in an appeal, their entitlement to loss of earnings benefits can be reduced or eliminated. Representatives should advise their clients to take actions like active medical recovery/ treatment, schooling or job searching, and to document their efforts. 

Loss of earnings benefits and deeming
If an employer does not have suitable work for an injured worker, and the worker cannot return to his or her normal pre-accident work because of the injury, the worker is entitled to labour market re-entry (LMR) assistance, discussed more below. 
The goal of the WSIB’s labour market re-entry assessment and possible LMR plan is to identify and, if necessary, train the worker to perform “the employment or business that is suitable for the worker and is available” (section 42(3)). Once the WSIB decides the worker has the skills and capacity to perform such an alternate job, her benefits are reduced to reflect the earnings she could make in the WSIB-designated job. It does not matter whether the worker is actually doing the WSIB-designated job. This process is informally called “deeming”. 
Lock-in of benefits six years after an injury

Every year or every time a material change happens, the WSIB revisits and reviews a worker’s loss of earnings benefits (section 44(1)).
However, 72 months after an injury, the WSIB in most cases is required to finalize benefits (the final review, also called the “lock-in”) (section 44(2)). After the final review, the WSIB cannot reopen benefits unless one of the exceptions set out in section 44 (2.1) applies. This can be either good or bad for workers, depending on their circumstances. For many workers, having some certainty about their benefits moving forward in their lives is welcome, as is no longer having to deal with WSIB inquiries on a regular basis. On the other hand, the lock-in means that most workers who suffer a loss of earnings after the 72-month mark, and are disadvantaged in return to work because of their injury, are not entitled to loss of earnings to compensate for that loss unless they can satisfy one of the exceptions to allow re-opening of benefits.  
If a worker client has locked-in benefits, representatives should be careful about advising them to raise one of the claims that can lead to re-assessment of loss of earnings benefits. For example, workers often want their non-economic loss award increased to recognize worsening in their workplace injury. But, a worker with locked-in benefits may have a lot more to lose than to gain in such a request. For the sake of a nominal payment for an increase in a permanent impairment award, the worker’s ongoing loss of earnings benefits could potentially go down if the WSIB decides he can earn more money than they thought at the time of lock-in. While counterintuitive that earnings capacity could go up if impairment goes down, the WSIB has not been above such adjudication in recent years. 
The correct earnings for loss of earnings benefits 

It is extremely important for any advocate to make sure that the WSIB is paying benefits based on the fair and correct calculation of pre-accident earnings (the “earnings basis” or “earnings rate”).
Policies and laws regarding the correct earnings basis are complex and new representatives should review them. The main policies are OPM Documents 18-02-01 through 18-02-08. Some common problems with WSIB decision-making including using incorrect verbal information about earnings provided by the employer, wrongly averaging a worker’s earnings based on two years pre-injury instead of the period right before the accident, or failing to include overtime.
Before assisting a client to request a recalculation of their earnings basis, representatives should be very sure that there is no real downside risk, because any recalculation could in theory lead to a reduction in the earnings rate. 
Reality of current entitlement practices for physical injuries
The WSIB has always had some questionable, inconsistent and poor adjudicative practices. However, until the past few years adjudicators often accepted treating doctors (especially specialist) opinions about whether workers remained injured following an accepted workplace injury. 
In recent years, though, the WSIB has often terminated entitlement for workers who do not recover as expected from workplace injuries, especially musculo-skeletal soft tissue injuries. The WSIB relies heavily on internal WSIB expected recovery guidelines, and terminate entitlement when a worker “should” have recovered. If the worker is not recovered, the WSIB often says either that the worker is recovered or that any ongoing injury is related to a non-work factor like degenerative changes related to older age or other non-work risk factors. 
In order to challenge WSIB denials, workers need good quality medical opinion evidence proving that, on balance of probabilities, their ongoing injuries are caused by their work accident. This can be challenging. An excellent guide to medical evidence is provided by John MacKinnon in “Understanding and Using Medical Evidence”, attached.

Increasing amounts of evidence are suggesting that some chronic pain following a soft tissue injury at work may arise from changes to the neurological processing of pain rather than from changes to the structure of the body. So, advocates may consider Chronic Pain Disability, discussed below, more and more to prove ongoing injury. 
Compensation for psychological injuries
What is in and what is out

Psychological injuries that arise as a result of a workplace accident that causes personal injury (e.g. PTSD after a car accident), or secondary to a physical injury (e.g. depression because of pain), are covered under the general entitlement provision of the WSIA, section 13. If a worker’s psychological injury arose in part out of a physical injury at work and its consequences, there is no limitation in the law on entitlement for that psychological injury.

Psychological injuries that arise out of workplace conditions (overwork, harassment, etc) are presumptively excluded from entitlement. Sections 13(4) and (5) of the WSIA state that a worker is not entitled to benefits for mental stress except for mental stress that is “an acute reaction to a sudden and unexpected traumatic event arising out of and in the course of his or her employment”. Further, no mental stress injuries are compensable if they are caused by “the employer’s decisions or actions relating to the worker’s employment.”

I find the following chart helpful to understand the basic rules of what is “in” and what is “out” under the WSIA. It sets out the cause (physical or mental) and effect (physical or mental) of a workplace injury.
	Physical-Physical Claims (covered)
· sudden onset

· gradual onset or disablement

· occupational disease

· some chronic pain disabilities
	Physical-Mental Claims (covered)
· head injuries

· exposure to neurotoxins

· psychological reactions to physical injuries (and their consequences)

· some chronic pain disabilities



	Mental-Physical Claims (covered)
· heart attack secondary to mental stress (no limits on compensability)

	Mental-Mental Claims (limited coverage)
· acute reaction to a sudden, shocking or life-threatening event (covered)
· chronic mental stress e.g. from overwork, harassment (mostly not covered)


Given the limitations on entitlement for mental stress injuries, representatives should frame the issue as one arising out of a physical injury whenever possible. For example, your client might have suffered a workplace back injury. She is off for a few days and then returns to modified work in the factory. During her six month attempt at return to work, her supervisor harasses her because her production is so slow. She develops an anxiety disorder as a result. Is this a mental stress claim excluded from entitlement? No, not if properly framed. The Workplace Safety and Insurance Appeals Tribunal has accepted that such fact scenarios commonly arise as a result of a physical injury at work, and the psychological fallout is compensable. 
Some workers are challenging the WSIA’s limitations on mental stress entitlement as contrary to the equality provision of the Canadian Charter of Rights and Freedoms. Two cases are in advanced stages of hearing before the Workplace Safety and Insurance Appeals Tribunal, and decisions are expected next year.  
Types of psychological injuries 
There are two main types of psychological injury covered under the WSIA and WSIB policy:

· Psychotraumatic disability; and
· Chronic Pain Disability.
Psychotraumatic injuries are psychological injuries that arise as a result of a physical injury at work. A worker may develop depression, for example, because of persistent pain due to his permanent shoulder injury, loss of work due in part to this injury, and his inability to play with his children. Properly interpreted, WSIB law and policy should recognize his depression as work-related and provide benefits as appropriate. 
Generally, psychotraumatic injuries are recognized where the worker already has an accepted physical injury and is suffering from a psychological condition such as major depressive disorder or anxiety that is connected to the physical injury or its consequences. See OPM Document 15-04-02.
Chronic Pain Disability can be recognized if a worker has ongoing pervasive pain as well as psychological symptoms that exceed the expected level of pain and disability from the physical injury suffered at work.  The accident or injury may appear minor on its face or in terms of physical findings, but the worker suffers a serious impairment in his functioning. In a case where Chronic Pain Disability might be considered, you might see terms in the medical documents like “myofascial pain”, “chronic pain”, or regional pain syndrome. Often, you might note that treating doctors were frustrated with a lack of response and success of treatments. See OPM Document 15-04-03.
If either type of entitlement is possible, Chronic Pain Disability is usually less desirable than psychotraumatic entitlement because the latter adds on top of the organic permanent impairment (NEL) award and the former replaces it. 
Generally, current entitlement practices at the WSIB for psychological injuries are very restrictive. Most initial requests for psychotraumatic disability or Chronic Pain Disability are rejected, and even where allowed most psychotraumatic injuries are assumed to be temporary. Adjudication on appeal to the Tribunal remains fairly reasonable and reflective of established case law, law and policy. 
For more information about psychological injuries and chronic pain see A Manual for Workers’ Advocates produced by IAVGO and CLEO (now Your Legal Rights) at http://www.cleo.on.ca/english/wcManual/toc.htm.
Compensation for permanent impairments

If a worker suffers a permanent impairment from workplace injury, he is entitled to compensation for the non-economic loss (NEL) (section 46). An “impairment” is defined in the WSIA as “a physical or functional abnormality or loss (including disfigurement) which results from an injury and any psychological damage arising from the abnormality or loss” (s. 2(1)).

While the NEL award is not very significant in terms of money, it is a significant piece of the puzzle in determining entitlement to ongoing loss of earnings, ability to work, and other benefits. Also, only workers whose NEL award exceeds 60% are entitled to the significant benefits that flow from the WSIB’s serious injury program.

The WSIB is required to determine the degree of impairment for a NEL award (expressed as a percentage of total permanent impairment) based on the prescribed rating schedule (section 47). The permanent impairment is rated after the worker reaches maximum medical recovery.
The “prescribed rating schedule” for rating NELs is the American Medical Association’s (AMA’s) Guides to the Evaluation of Permanent Impairment (third edition revised). The AMA Guides are in their sixth edition. Advocates looking to review the third edition can find it at the library of the WSIB or WSIAT, or at libraries of the specialty legal clinics. 

In the past, the WSIB usually referred workers for an assessment by one of a roster of doctors, and then rated the non-economic loss (NEL) based on the doctor’s assessment. In the past couple of years, the WSIB has instead often conducted its own rating based on the medical information already on file. 
Since the AMA Guides do not include specific percentage ratings for psychological injuries, the WSIB has a special rating schedule for psychological injuries and Chronic Pain Disability, found at OPM Document 18-05-11, “Assessing Permanent Impairment Due to Mental and Behavioural Disorders”. 
The amount of the NEL award is determined by multiplying the percentage of the impairment by an amount fixed in section 46(2) of the WSIA. Subsection 46(2) sets out the amount as follows:

(a) $51,535.37 plus $1,145.63 for each year by which the worker’s age at the time of the injury was less than 45; or

(b) $51,535.37 less $1,145.63 for each year by which the worker’s age at the time of the injury was greater than 45.

However, the maximum amount to be multiplied by the percentage of the worker’s impairment is $74,439.52 and the minimum amount is $28,631.22. 

All NEL awards less than $11,452.07 or less will be paid as a lump sum. If the award would be more than $11,452.07, the award is paid as a lump sum unless the worker elects within 30 days to receive the award in monthly payments (section 46(3)).
A NEL award may be reduced to reflect the role played in the total impairment by a condition or impairment that existed prior to the work accident. Until recently, the WSIB did not usually apportion awards based on the contribution of asymptomatic pre-existing conditions. In the last couple of years, the WSIB has started regularly reducing NEL awards to reflect the presumed contribution of asymptomatic pre-existing conditions like age-related degeneration. This practice is controversial and the issue will no doubt be addressed by the Tribunal in coming years.
The WSIB has been engaging in some other potentially problematic practices in NEL adjudication including not following the AMA Guides (e.g. not getting range of motion measurements which are crucial to assessment) and apportioning in odd ways. For example, the WSIB has started subtracting out the portion of psychological impairment it thinks can be related to the physical pain of an injury. Advocates should be aware that such practices may be open to challenge on appeal.
Work transition/ return to work issues
Return to work

When a worker is injured on the job, he and his employer are required by section 40 of the WSIA to cooperate in “Early and Safe Return to Work”. 

Section 40 of the WSIA requires workers and employers to do a few procedural things in an effort to return the worker to suitable work, namely maintain appropriate contact, give the WSIB relevant information, assist in identifying suitable employment, and notify the WSIB of any disputes. These specific duties are repeated in WSIB policy.
 Workers’ benefits are cut if they fail to cooperate. Since a change in WSIB policy in 2010, failure to comply with section 40 can also result in penalty against the employer.
 
In the past several years, the WSIB has introduced significant changes to its return to work and retraining approaches. Before 2010, the WSIB took a fairly hands off approach in the return to work process. Only if the parties advised the WSIB of serious difficulties did it get involved, and even then not consistently. In 2010, the WSIB moved to become much involved in the process of “Work Reintegration”. The WSIB has placed much more emphasis on return to work with the accident employer. If there are problems in arranging a return to work, the WSIB has return to work staff that can assist the worker and employer in the return to work process. WSIB return to work staff educate the parties about their obligations, facilitate meetings between the worker and employer, assist in drafting return to work agreements, and in some cases can offer accommodation support.
“Suitable” work is defined in WSIB policy as work that is safe, productive, consistent with the worker’s functional abilities, and to the extent possible, restores the worker’s pre-injury earnings. Functional abilities are generally defined by the worker’s physician completing a functional abilities form which defines specific limitations relating to the work-related injury. 
Some employers (those who employ more than 20 workers and have employed the injured worker for more than a year) are also subject to a time-limited “obligation to re-employ” under section 41 of the WSIA. The section 41 re-employment obligation, unlike section 40, requires the employer to accommodate to the point of undue hardship. 

Retraining if return to work fails

Under section 42 of the WSIA, if an employer does not have suitable work or fails to cooperate in finding suitable work, the worker is automatically entitled to an LMR assessment to determine if the worker needs a plan in order to re-enter the labour market and reduce or eliminate loss of earnings. In policy and practice, the WSIB now refers to LMR as “Work Transition” (WT). 

In the WT assessment, the WSIB determines what specialized assistance a worker requires to enable a return to work with the injury employer or, if necessary, in a suitable occupation (SO) that is available in the labour market. Initially, the WSIB conducts its own assessment of transferable skills (i.e., an inventory of a worker’s job skills and experience). If this doesn’t result in the identification of a SO, the WSIB arranges for an external WT assessment. Following the WT assessment, the WSIB determines a SO for the worker.

In some cases, the WSIB decides that the worker does not need a WT plan because: 1) the worker already has the skills to perform a SO (called a direct to placement SO) or 2) a WT plan is unlikely to increase prospects for employment. If given a direct to placement SO, the worker may be provided some short-term job placement support services and/or a job search training program.

If the WSIB decides the injured worker needs a WT plan, its staff develop and manage the plan in consultation with the worker, employer and health professionals, where appropriate. WT plans vary widely but cannot exceed three years in duration, and the worker is usually only entitled to one plan. A WT plan can include services such as English as a Second Language (ESL) training, academic upgrading, vocational skills training at community colleges or registered private career colleges, training on the job, or work trials. 

WT plans may be adjusted to accommodate a significant change in circumstances related to the worker, the work-related impairment, or the labour market.  If necessary, the WSIB may revise the original SO. 

After a WT assessment and/or WT plan, the worker is entitled to 85% of the difference between his or her net average earnings before the injury and the net average earnings he or she is able to earn in the Suitable Occupation post-injury.  
In practice, the vast majority of workers are deemed able to find gainful employment even though many of them are unable to do so. Most of IAVGO’s clients, who are low-wage or precarious workers, receive little to no retraining assistance and then are told to return to work as a cashier, security guard or similar jobs. Most end up living on welfare support.
The WSIB and human rights in return to work

WSIB return to work policies outline that all employers are expected to comply with their obligations under the Ontario Human Rights Code.
 But, the WSIB does not have the ability to enforce Code obligations. If the parties are unable to come to an agreement on return to work, and the employer maintains it has no suitable work, the WSIB will generally accept this statement and refer the worker to LMR under section 42 of the WSIA. WSIB staff members sometimes remind employers about their obligations under the Ontario Human Rights Code, but – unless the re-employment obligation applies to the case - the WSIB does not conduct an analysis about whether the employer has met its Code obligations to accommodate to the point of undue hardship. 
Even if the section 41 re-employment obligation applies, the WSIAT has determined that even this obligation only requires the employer to accommodate the work-related injury and pre-existing disabilities that were accommodated before the injury, not to accommodate for other Code-related disabilities or other grounds.

The WSIB has no capacity to require the employer to re-employ the worker, or, in the absence of a re-employment obligation, to order damages for an employer’s failure to accommodate or general damages for the worker’s loss of dignity.
 The WSIB cannot give any public interest remedies.  The WSIB and WSIAT cannot give any benefits outside of those set out in the WSIA, which are loss of earnings benefits, non-economic loss award, LMR and health care.

Conclusion 
2013 is a difficult time to be an injured worker, or a representative of injured workers. Adjudication at the WSIB is extremely restrictive. As representatives, it is more important than ever to protect your clients’ basic rights by meeting all time limits to appeal and advising your client about their obligations to cooperate and mitigate. 
Partial Glossary of WSIB Abbreviations

	AB
	appeals branch

	AE
	accident employer

	ARF
	appeal readiness form

	ARO 
	appeals resolution officer

	CM
	case manager

	DDD
	degenerative disc disease

	DOA
	date of accident

	DX
	diagnosis

	EA
	eligibility adjudicator

	ESRTW
	early and safe return to work

	F/U
	follow up

	FAE
	functional abilities evaluation 

	FAF
	functional abilities form 

	FEL
	future loss of earnings (accident dates 1990-1997)

	FLOE
	full loss of earnings

	Form 26
	health professional’s progress report

	Form 6
	worker's report of injury/ disease

	Form 7
	employer's report of accidental injury or industrial disease

	Form 8
	health professional’s first report

	FRP
	functional restoration program

	HC
	health care

	HCB
	health care benefits 

	ITO
	intent to appeal

	IW
	injured worker

	LMR
	labour market re-entry 

	LO
	layoff

	LOD
	level of disability

	LOE
	loss of earnings (accident dates since 1998)

	LOI
	level of impairment

	LTR
	long term rate (earnings recalculation)

	MC
	medical consultant (to the WSIB)

	MMR
	maximum medical recovery

	MVA
	motor vehicle accident

	NAE
	net average earnings 

	NC
	nurse consultant

	NEL
	non-economic loss

	NFA
	no further action

	NLT
	no lost time

	NOC
	national occupational classification

	O/P
	overpayment

	OD
	occupational disease

	PCM
	please call me (letter)

	PD
	permanent disability pension (claims with date of accident pre-1990)

	PDA
	physical demands analysis, or permanent disability assessment

	PI
	Permanent impairment (used both for pensions under pre-1990 Act and NELs)

	PLOE
	partial loss of earnings

	POC
	program of care

	PTP
	psychological trauma program

	REC
	regional evaluation centre

	REO
	reopen

also sometimes re-employment obligation 

	RTW
	return to work

	RTWS
	return to work specialist

	SEB
	suitable employment or business

	SIEF
	second injury enhancement fund

	SO
	suitable occupation 

	STI
	soft tissue injury

	TX
	treatment

	WCB
	workers’ compensation board 

	WPP
	workplace party

	WT
	work transition

	WR
	work reintegration


� OPM Document 15-02-01. 


� Ibid.


� See e.g. OPM Document 17-06-02, “Independent Living Allowance”.


�OPM Document 19-02-02 at p.1.


� OPM Document 19-02-02.


� OPM Document 19-02-02, p. 3.


� WSIAT Decision No. 872/96 at para. 29.


� WSIAT Decision No. 1717/11 at para. 69; WSIAT Decision No. 312/12 at para. 90; Decision No. 57/05, para. 15.


� Adopted from the glossary appearing in A Manual for Workers’ Advocates, Chapter 4.
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