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What are workers’ compensation benefits?

Workers’ compensation benefits are available to people who are hurt at work in Ontario, including migrant workers who are part of the Seasonal Agricultural Workers Program.  The Workplace Safety & Insurance Board (WSIB) is in charge of the workers’ compensation system.

Workers’ compensation pays for some of the financial losses caused by an injury. They can pay:

· workers’ wages from the day after the injury;

· for workers to get medical treatment;

· 85% of workers’ wages for the time they are not able to work; and

· for workers to get training in a new job if they cannot return to their regular job because of an injury.

Workers’ compensation in Ontario is “no fault”. That means it does not matter if the injury is your fault or someone else’s fault.

What is an “injury” that I should report to the WSIB?

Injuries like back problems, broken bones, asthma, and depression can all be related to your work, and the WSIB can pay benefits for them.

You could get hurt in a sudden accident like a fall off a ladder or getting your arm caught in a machine, but there are other types of accidents or injuries.  If you do a lot of heavy lifting on the farm, you might start having back pain. You might think it is normal to have back pain, but it could be caused by your job. So you could be able to get workers’ compensation benefits 

or you might get sick from working with chemicals. You might only find out you are sick months or years later, but this injury is caused by your job. You might be able to get benefits from the WSIB for this injury.

You can also have a psychological injury (an injury to your mind). You might have an injury to your mind if, for example, you see a co-worker being crushed to death.

If you are not sure whether you have an “injury” that the WSIB will pay benefits for, tell the WSIB about it anyway. Let the WSIB decide.

I was injured while eating lunch at the farm. Can I get workers’ compensation benefits?

Yes.  Your coverage by workers’ compensation benefits starts as soon as you leave your home country. You are covered while flying to Ontario. You are covered while driving from the airport to the farm. You are also covered when going back to the airport when you are leaving Canada. 

So, if you get injured during your trip to the farm from your home country or back to the airport when you are leaving Canada, you may be able to get workers’ compensation benefits.

When you are actually at the farm, you are covered almost all the time. It does not matter whether you are actually working when you are injured. You are covered when you are working and also when you are sleeping, eating, and during other activities on the employer’s property. You are covered when travelling to and from the farm to go into town also. 

There are only a few times you are not covered while in Canada. For example, if you leave the farm on weekends to go to church and are injured at church, you may not be covered. But, you should still tell the WSIB.
Bottom Line: If you are injured while in Canada, you should always tell the WSIB.  You are covered most of the time while in Canada.

What should I do if I get injured?

· Tell your employer

If you are hurt while you are in Canada, you need to tell people as soon as you can. Tell your employer right away. Tell your co-workers. It is important that people know you got hurt.

Report every injury to your employer, no matter how small it seems.

In most cases, your employer must, by law, tell the WSIB about your injury. Your employer has to fill out a Form 7 and give it to the WSIB to tell them you were hurt. The employer has to show you the Form 7. You should check it over. Make sure they give the WSIB correct information about what you are paid and how many hours you work. If there are mistakes on the Form 7, you should write to the WSIB and tell them the right information.

· Go to the doctor or hospital

Get medical attention right away. Go to the hospital or doctor. Go as soon as possible after you get injured. Your employer should take you to the doctor or hospital.

Tell your doctor you want him to tell the WSIB about your injury. He needs to fill out a Form 8 to send to the WSIB. Tell the doctor everything you can about how you got hurt.

· Tell the WSIB about your injury

You should also tell the WSIB about your injury. There is a form you should fill out. It is called a Form 6.  Send it to the WSIB. You also need to give a copy to your employer. On the form, give a lot of details about how you got hurt. If your language is Spanish, you can write it in Spanish; the WSIB will translate it. 
It is more important that you fill out the Form 6 if your employer does not fill out and send their Form 7.

If you need to get a Form 6, you can call IAVGO or the WSIB at the contact numbers at the end of this pamphlet. You should also ask for help in filling out the Form 6.

If you are not able to get the Form 6 or fill it out, write a letter, in your own language, to the WSIB saying when you were injured, how you were injured and who your employer is. The WSIB will send you a Form 6. You can fill in the Form 6 later.

If you or your doctor needs to talk to a Spanish-speaking person at the WSIB, you can call the WSIB collect at 416-344-2000 or toll-free at1-800-465-5606. The WSIB can also talk with you in a number of different languages.
My employer does not want me to tell the WSIB about being hurt. He says he will pay me instead. Is that okay?

It is best for your WSIB case if you and your employer tell the WSIB about the injury right away.

If you do not tell the WSIB right away, you can still tell them later. As long as you can show that the injury happened and that you got medical treatment for it, you might still be able to get WSIB benefits.  Make sure to tell as many people as possible about how you were hurt. Keep records of your medical treatment.

The WSIB and my employer want me to go back to work – what should I do?

If you are able to go back to your regular job, you must return to work, otherwise the WSIB will stop paying you any benefits for lost earnings.

You must also do another job offered by the employer if the new job is suitable and safe. Sometimes, you might not be able to do your regular work, but there is another job you can do safely. You need to “co-operate” by trying to go back to work that seems safe, otherwise the WSIB will stop or reduce your benefits.

If you are not sure if a job is safe, contact IAVGO. You can also ask the WSIB to look at the job carefully to make sure it is safe for you.

My employer is making me go home before I could tell the WSIB that I was hurt – What should I do?

That’s OK. If you cannot tell the WSIB about your injury before you leave Canada, you can do it after you get home. But, you need to tell the WSIB as soon as possible after you get home. 
The liaison officer is supposed to help you report the injury if you leave Canada before telling the WSIB about your injury. You can also tell the WSIB yourself. You do not need to wait for the liaison officer to tell the WSIB. If you need help to report your injury, call IAVGO. 

What happens after I am sent home (repatriated)? 
What should I do after I leave Canada?

Migrant workers who are injured or hurt at work are often sent home by their employer and the liaison officer almost immediately after the injury. This is sometimes called “repatriation.” Migrant workers are often sent home before medical tests can be done.

If you are injured and are being sent home, you must call the WSIB and tell them that you will be returning home.  

Once you are at home, go to your doctor and ask that the doctor send medical reports to the WSIB.  The WSIB will pay the doctor for the reports and for your visits, as long as the doctor sends the WSIB a bill for services provided to you.  

It is important to see a doctor at home because this will show the WSIB that you are still injured. 

If you need medical tests, medication or therapy for your injury, the WSIB will cover the costs as long as you send receipts showing you paid for these services. You will need to pay the doctor in your home country for his services. The WSIB will then pay you back. 

If you are unable to pay the doctor at home, you should call IAVGO for help with what to do. 

If you or your doctor needs to talk to a Spanish-speaking person at the WSIB, you can call the WSIB collect at 416-344-2000 or toll-free at 1-800-465-5606. The WSIB can also talk with you in a number of different languages.
How long do I have, after I get hurt, to tell the WSIB?

You have up to 6 months after an injury or after you find out you are injured to tell the WSIB about it, but you should report your injury as soon as possible after it happens.

Even if you got hurt more than 6 months ago, you should tell the WSIB right away. You might still get benefits. You should call IAVGO or another legal clinic or legal worker for help.

I sent in a form 6, but the WSIB does not believe I was injured. What should I do? 
You need to appeal.

If you get a letter from the WSIB saying that they do not believe you were hurt, call IAVGO as soon as possible. You only have 6 months to appeal most WSIB decisions. Some decisions must be appealed within 30 days. 

You should appeal every decision the WSIB sends you. You will know it is a decision because it will say at the bottom that you have 6 months to appeal.

You can meet the time limit to appeal by writing a signed letter to the WSIB. A sample letter can be found at the back of this pamphlet.
What benefits can I get if I cannot work because of my injury?

· Short-term earnings

If you had an accident or illness and lost pay because you could not work, you are entitled to receive Loss of Earnings (LOE) payments from the WSIB.  LOE benefits are compensation for the pay you have lost because of your injury.

The WSIB pays 85% of your take home pay for the first 12 weeks you cannot work because of your injury.  These payments are based on the money you made at the time of the injury, including overtime.     

LOE benefits are paid every 2 weeks.
· Long-term earnings
If the WSIB continues to pay you longer than 12 weeks, you will be paid what is called “long-term earnings”.  

The WSIB decides your long-term earnings; these are based on your earnings for the 2 years before the accident. The WSIB will ask you for proof of your earnings in the 2 years before your injury. This proof includes information from the Canada Revenue Agency, like a T4 statement. It can also include money you made working in your home country.  You will need to provide the WSIB proof of your earnings from home, like tax information, your pay stubs or a letter from your employer stating how much money you made.  

Migrant workers in Canada pay into the Employment Insurance program, but you have to be in Canada and able to work in Canada to get Employment Insurance benefits. Even migrant workers who meet the other requirements for Employment Insurance benefits (like number of hours worked), cannot get Employment Insurance benefits because they must leave Canada after the work season ends. The WSIB has agreed to figure out the amount of Employment Insurance benefits a worker would be able to get if she or he were in Canada all year and include this money into the recalculation period.  This is better for migrant workers, especially for those who have very little earnings in the 2 years before the accident.

In almost all cases, once a migrant worker’s benefits are recalculated, the LOE benefits will be less than what they were paid during the first 12 weeks. This amount becomes the figure the WSIB will use for all future benefits.      

· “Deeming”

You will keep getting full LOE benefits as long as the WSIB thinks you are not able to go back to any work at all.  However, once the WSIB thinks you could do some work, the WSIB will tell you what job they think you could do if you were in Canada. This is called "deeming". Even if you are not able to work and even if you are not allowed to work in Canada, the WSIB will base your benefits on the job they think you could do in Canada. For most migrant workers, this will mean they will get no long-term benefits for lost wages.

If my injury does not heal, do I get anything?
Yes. If the WSIB agrees that your injury is permanent and will never go away, the WSIB will pay you some money. This money is called a “Non-Economic Loss” (“NEL”) award. This money is in addition to the money you might get if you are unable to work because of your injury.  An average NEL award is about $7,000, but your award could be less or more.

It usually takes the WSIB a year or more to agree to give workers a NEL.  Before you get a NEL award, your doctor has to tell the WSIB that your injury is permanent AND that it is not going to get any better with medical treatment.

If you think you should be getting a NEL award, contact IAVGO for advice.

Examples of Repatriation
Case Example A

A migrant worker developed a hernia while picking strawberries.  He saw a doctor who suspected the worker had developed a hernia.  The worker was sent back home before all the medical tests could be completed. 

The worker went to see his doctor when he was sent back to Trinidad.  The doctor told the worker he had a hernia and needed an operation.  At first, the WSIB refused to pay the worker any money because the claims adjudicator did not believe his hernia was caused by the worker’s work of picking strawberries. 

IAVGO appealed the claims adjudicator’s decision to the Appeals Resolution Officer (ARO).  The ARO agreed with the worker that his hernia was caused by the work and granted the worker benefits and paid for all the doctor’s bills including the operation.  The worker was paid benefits for 8 weeks after his hernia operation.  

Case Example B

A migrant worker from Jamaica hurt his back while picking strawberries in June 2006.  He saw a doctor for his back pain and filled out a Form 6 for the WSIB.  The WSIB recognized he hurt his back and paid him a few weeks of benefits.  The worker was sent home to Jamaica in July 2006.  He saw 2 doctors for his back; the first doctor could find nothing wrong with the worker’s back, the second doctor, a specialist, found the worker had a permanent back disability.   

Even though the WSIB recognized that this worker injured his back, the claims adjudicator paid benefits only until the worker saw the first doctor, who found nothing wrong with the worker’s back. She refused to accept the second doctor’s opinion, who found the worker would never fully recover from his injury. 

IAVGO appealed to the WSIB decision to the Appeals Resolution Officer.  The ARO granted ongoing benefits and also granted the worker a Non-Economic Loss award.  

Sample Appeal Letter to WSIB

Name of Worker

Address of Worker

Date

Workplace Safety & Insurance Board

200 Front St. West

Toronto, ON  M5V 3J1

Dear Ms/Sir:

Re: Quote your WSIB claim number
I am writing to appeal the decision in my claim dated [fill in date of decision] because it does not properly consider the facts and/or apply the law and policy.
Yours truly,

Name of worker
Contact Numbers
Industrial Accident Victims’ Group of Ontario [IAVGO]:
1-877-230-6311

1-866-521-8535 [Spanish-speaking callers]
WSIB 
416-344-2000 [call collect]

1-800-465-5606 [toll free]
This booklet contains general information. It is not a substitute for getting legal advice for your particular situation.
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